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IN THE 
. . 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4711 
VIRGINIA.: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Tues-
day the 12th day of March, 1957. 
ROBERT EDMOND WASHBURN, AN INF ANT, ETC., 
Plaintiff in Error, 
against I 
MARY COLEMAN DANA, Defendant in Error. 
From the Circuit Court of Princess Anne- County. 
Upon the petition of Robert Edmond Washburn, an infant 
who sues by W. H. Washbur.n, his father and next friend, a 
writ of error and supersedeas is awarded him to a judgment 
rendered by the Circuit Court of Princess Anne County on 
the 25th day of October, 1956, iri. a certain motion for judg- · 
ment then therein depending wherein Mary Coleman Dana 
was plaintiff and the petitioner was defendant. 
And it appearing from the certificate of the clerk of the 
said court that a supersedeas bond in the. penalty of twelve 
thousand dollars, conditioned according to law, has hereto-
£ ore been given in accordance with the provisions of sections 
8-465 and 8-477 of the Code, no additional bond is required. 
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page 5 r INSTRUCTION NO. D-2. 
The Court instructs the jury that it was the duty of the 
plaintiff, in attempting to cross Atlantic Avenue, to do so at 
the extension of the curb lines of 82nd Street, and not by 
walking down the middle of 82nd Street. 
And if you believe that she failed in her duty in the regard 
and such failure proximately caused or contributed to the 
accident to any extent, then the plaintiff cannot recover. 
Refused. 
H.W.M. 
page 6 r · INSTRUCTION· NO; P-4. 
Re: Mary Coleman Dana v. Robert Edmond Washburn. 
The Court instructs the jury that it was the duty of the de-
fendant, Washburn, to d,rive his automobile at a speed not in 
excess of what was reasonable under existing conditions, and 
· . in no event beyond 20 miles per hour, which was the lawful 
maximum rate .of speed. on the highway on which this col-
lision occurred. 
So, if you believe from the evidence that the defendant, 
Washburn, failed in his duty as above outlined in any par-
ticular, then he was guilty of negligence. . 
And if you further believe that such negligence was the sole 
proximate cause of the collision with the plaintiff, Mrs. Dana, 
then you shall find your verdict· for the plaintiff, Mrs. Dana, 
against the defendant, Wash burn, in an amount not to exceed 
. $25,000.00, the amount asked for in the motion for judgment. 
Granted: This . . day of ........ , 1956. 
Refused. 
H.W.M. 
Judge. 
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page 7 ~ INSTRUCTION NO. P-9. 
Re: Mary Coleman Dana v. Robert Edmond Washburn. 
The Court instructs the jury that it was the duty of the 
defendant, Wash burn, to use ordinary and reasonable care 
commensurate with the circumstances existing at the time 
and place of this accident. 
So, if you believe from the evidence that the defendant, 
Washburn, failed in his duty as above outlined in any par-
ticular, then he was guilty of negligence. 
And if you further believe that such negligence was the 
sole proximate cause of the collision between the defendant's 
automobile and the plaintiff, then you shall :find your verdict 
for the plaintiff, Mrs. Mary Coleman Dana, .against the de-
fendant, Washburn, in an amount not to exceed the amount 
asked for in the motton for judgment. 
Granted: This 21st day of June, 1956. 
Refused. 
page 8 ~ INSTRUCTION NO. P-1. 
H.W.M._ 
Judge. 
Re: Mary Coleman Dana v. Robert Edmond Washburn. 
The Court instructs the jury that the requirement that the 
plaintiff must prove her case by a preponderance of the evi· 
dence has to do with the weight of evidence, ,and if, after the 
jury considers all the evidence in the case, both the. evidence 
for the plaintiff and the evidence for the defendant, including 
all circumstancs as well as direct testimony, and from all this 
the jury believe that the evidence in favor of the plaintiff 
proves her case and outweighs that of the defendant, even in 
. a small degree, then this requirement as to the burden of 
proof on the plaintiff is fully met. 
Granted: This 21st day of June, 1956. 
H. W. M., Judge. 
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page 9 ~ 
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INSTRUCTION NO. P-2. 
Re: Mary Coleman Dana v. Robert Edmond Washburn. 
The Court Instructs the jury the preponderance of the evi-
dence may be shown by direct or circumstantial evidence. 
Granted: This 21st day of June, 1956. 
H. W. M., Judge. 
· page 10 ~ INSTRUCTION NO. P-3. 
Re: Mary Coleman DQIYl,a v. Robert Edmond Washburn. 
The Court instructs the jury that you are the sole judges 
of the credibility of the witnesses and of the weight to be given 
to their testimony. You may determine from their appearance 
on the witness stand, their interest in the case, their apparent 
candor and frankness, their· manner of testifying, their appar-
ent intelligence or lack of intelligence, and from all other 
circumstances appearing, which of them are more worthy of 
credit and give credit accordingly. 
Granted: This 21st day of June, 1956. 
H. W. M., Judge. 
page 11 ~ INSTRUCTION NO. P-4-A. 
Re: Mary Coleman DQIYl,a v. Robert Edmond Washburn. 
·The Court instructs the jury that it was the duty of the 
defendant, Washburn, to drive his automobile at a speed not 
in excess of what was reasonable under existing conditions, 
· and in no event beyond 35 miles per hour, which was the lawful 
maximum rate of speed on the highway on which this collision 
occurred. 
So, if you believe from the evidence that the defendant, 
Washburn, failed in his duty as above outlined in any par-
ticular, then he was guilty of negligence. 
And if you further. believe that such negligence was the 
sole proximate cause of the collision with the plaintiff, Mrs. 
Dana, then you shall find your verdict for the plaintiff, Mrs. 
Dana, against the defendant, Washburn, in an amount not to 
exceed the amount asked for in the motion for judgment. 
Granted: This 21st day of June, 1956. 
H. W. M., Judge. 
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page 12 ~ INSTRUCTION NO. P-5. 
Re : Mary Coleman Da;na v. Robert Edmond W as.hburn. 
The Court instructs the jury that in determining the speed 
at which the defendant was operating his automobile, you may 
· take into consideration not only the direct testimony pertain-
ing thereto, but also all of the circumstances surrounding the 
accident, including the force of the· collision, the position in 
which the defendant's car came to a stop after the impact, and 
all other pertinent physical facts. 
Granted: This 21st day of June, 1956. 
H. W. M., Judge . 
. page 13 ~ INSTRUCTION NO. P-6. 
Re: Mary Coleman Dana v. Robert Edmond Was.hburn. 
The Court instructs the jury that it is the duty of the op-
erator of an automobile to yield the right of way to a pedes-
trian crossing a highway at a regular pedestrian crossing· in-
cluded in the prolongation of the lateral· boundary lines of 
the adjacent sidewalk at the end of a block. It is also the duty 
of .the operator of an automobile entering an intersection to 
change his course, slow down, or come to a complete stop, if 
necessary, to permit pedestrians to safely and expeditiously 
cross such intersection. · 
So, if you believe from the evidence that the plaintiff, Mrs. · 
Dana, was crossing Atlantic A venue in a regular pedestrian 
crossing included in the prolongation of the lateral boundary 
lines of the adjacent sidewalk at the end of 82nd Street, and 
that the defendant failed in his duty ,as above outlined in any 
particular, then the defendant was guilty of negligence. 
And if you further believe from the evidence .that such 
negligence was the sole proximate cause of the accident, then 
you shall find your verdict for the plaintiff, Mrs. Mary Cole-
man Dana, against the def end.ant, Washburn, in an amount 
not to exceed the amount asked for in the motion for judg-
ment. 
Granted: This 21st day of June, 1956. 
H. W. M., Judge. 
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page 14 ~ INSTRUCTION NO. P-7. 
Re: Mary Coleman Dana v. Robert Edmond Washburn. 
The Court instructs the jury that it was the duty of the 
defendant, Washburn, to exercise reasonable care to keep a 
proper lookout, and it was encumbent upon him to exercise 
such duty at a time ,and place when it would be effective to 
avoid an accident. 
So, if you believe from the evidence that the defendant 
failed in this duty in any particular, then he was guilty of 
negligence. 
, .And if you further believe from the evidence that such 
negligence was the sole proximate cause of the accident, then 
you shall find your verdict for the plaintiff, Mrs. Mary Cole-
man Dana, against the defendant, Washburn, in an amount 
not to exceed the amount asked for in the motion for judg-
ment. 
Granted: This 21st day of June, 1956. 
H. W. M., Judge. 
page 15 ~ INSTRUCTION NO. P-8. 
Re: Mary Coleman Dana v. Robert Edmond Washburn. 
The Court instructs the jury that it was the duty of the 
defendant, Washburn, to keep his vehicle under reasonable 
control, and to exercise this duty at a time and place when it 
· would be effective to avoid an accident. 
So, if you believe from the evidence . that the defendant, 
Washburn, failed in his duty as above outlined in any par-
ticular, then he was guilty of negligence . 
.And if you further believe that such negligence was the 
sole proximate cause of the c9llision between the defendant's 
automobile and the plaintiff, then you shall find your verdict 
for the plaintiff, Mrs. Mary Coleman Dana, against the de-
fendant, Washburn, in an amount not to exceed the amount 
asked for in the motion for judgment. 
Granted: This 21st day of June, 1956. 
H. W. M., Judge. 
R. El. "\Vashburn, an infant, etc., v. Mary Coleman Dana 7 
. page 16 ~ INSTRUCTION NO. P-10 . 
li,e: Mary Coleman Dana v. Robert Edmond Washburn .. 
The Court instructs the jury that if the defendant relies 
upon the claim that the plaintiff, Mrs. Mary Coleman Dana, 
was guilty of contributory negligence, then the burden is 
upon the defendant to prove such contributory negligence on 
the part of the plaintiff by a preponderance of the evidence, 
unless you believe that such contributory negligence is proven 
by the plaintiff's testimony or is fairly shown or inferred from 
the facts and circumstanceidn the case. 
If, after hearing all of the evidence, you are in doubt as to 
whether the plaintiff was guilty of contributory negligence, 
and it appears equally as probable ·that she was not as that 
she was, you should resolve that issue in favor of the plaintiff, 
Mrs. Mary Coleman Dana. 
Granted : . This 21st day of June, 1956. 
H. W. M., Judge. 
page 17 ~ INSTRUCTION NO. P-11. 
Re: Mary Coleman D(J,IJ'l,a v. Robert Edmond Washburn. 
The Court instructs the jury that if you believe from the 
evidence that the plaintiff, Mrs. Mary Coleman Dana, was en-
t~tled to recover, you may, in estimating the damages to which 
she is entitled, take into consideration the following: 
1. The bodily injury she sustained, if any; 
2. Her mental suffering, if any; . , 
3. The physical pain and suffering she underwent, if any; 
4. The doctors' bills, if any; 
5. The hospital bills, if any; 
·6. The other medical bills, if ,any ; 
7. The inconveni'ence caused to the plaintiff by the injury, 
if any; 
8. Her mental suffering in the future, if any; 
9; The physical pain and suffering she will undergo in the 
future, if any; 
10. The inconvenience which will be caused to the plaintiff 
in the future by her injury, if any. 
Granted: This 21st day of June; 1956. 
H. W. M., Judge. 
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page 18 r INSTRUCTION NO. D-1. 
The Court instructs the jury that it was the duty of the 
plaintiff, in attempting to cross the highway, to exercise ordi-
nary care to keep a proper lookout. And if you believe from 
the evidence that she failed in her duty in this regard and 
that such failure either proximately caused or contributed to 
the accident to any extent, the plaintiff cannot recover. 
Gr~nted 6/21/56. 
H.W.M. 
page 19 r INSTRUCTION NO. D-3. 
The Court instructs the jury that even if you believe the 
plaintiff had the right of way, in attempting to cross the high-
way, yet if you further believe that she attempted to assert 
this right of way, by walking across the highway, in the face 
of approaching traffic which she knew or in the exercise of 
ordinary care should have known was then dangerously near 
her, she would be guilty of negligence. 
If you believe that such negligence proximately contributed 
to the accident to any extent, then the plaintiff cannot recover. 
Granted 6/21/56. 
H. W. M. 
page 20 r INSTRUCTION NO. D-4. 
The Court instructs the jury that if you believe from the 
evidence this accident was caused by the joint or concurring 
negligence of both the plaintiff and the defendant, then the 
plaintiff cannot recover. 
And this is true even if you believe one party is more negli-
gent than the other. . . 
Granted 6/21/56. 
H. W. M. 
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page 21 ~ INSTRUCTION NO. D-5. 
The Court instructs the jury that the defendant had a right 
to assume the plaintiff would not attempt to enter or cross 
the intersection regardless of .approaching traffic. And he 
had a right to rely on this assumption until the contrary ap-
peared or should have appeared to him in the exercise of 
ordinary care. 
Granted 6/21/56. 
H.W.M. 
page 22 ~ INSTRUCTION NO. D-6. 
The Court instructs the jury that in determining your ver-
dict you shall not be swayed by sympathy or bias or base your 
verdict in whole or in part upon guess or speculation, but shall 
consider only the evidence before you and the law as set forth 
in these instructions. 
Granted 6/21/56. 
H.W.M. 
page 23 ~ INSTRUCTION NO. D-7. 
The Court instructs the jury that if you believe from the 
evidence the plaintiff attempted to cross Atlantic Blvd. by 
walking down the middle of 82nd St., then the plaintiff did not 
have the right of way. 
Granted 6/21/56. 
H. W. M . 
• • • 
page 26 ~ 
• • • • 
10 
Gentlemen: 
Supreme Court of Appeals of Virginia 
Re: Mary Coleman Dana v. 
Robert Edlmond Washburn.. 
Material consideration has been given by me to the three 
reasons advanced by counsel for the defendant for setting 
aside the verdict in the above case. I have reached the con-
clusion that there has been no error committed which would 
warrant my setting aside the verdict of the jury. 
1. The matter of greatest concern is whether at the con-
clusion of the plaintiff's case I should have struck her evi-
dence as show:ing contributory negligence as a matter of law. 
I have read carefully all the cases to which counsel have re-
f erred me and many others not cited bearing on the subject. 
I am unable to agree that the case of Whichard v. Nee 194 Va. 
83 is controlling in this instance. From a factual standpoint 
I regard the case of Moore v. Scott 160 Va. 610 as more nearly 
parallel to the case at bar and there to my mind it was prop-
erly held that the issue was for the jury. The plaintiff's testi-
mony boils itself down to the fact that she looked to the left 
and saw the defendant's car coming about two blocks away; 
she then looked to her right and saw the cars approach and 
pass in the southbound lane, all the_ while moving into the 
roadway in order to be in position to pass when the south-
bound traffic had cleared and in watching the southbound 
traffic took her eyes off the car to her left and did not see it 
until it was practically on top of her. Her testimony shows 
that she either miscalculated the position of the defendant's 
car or miscalculated its speed. It must be remembered (and in 
this respect the plaintiff's case is stronger than that of the 
Wilson Case) that she was attempting to cross a 
page 27 ~ four lane highway at night. While Main Street 
in Richmond at the time of the Wilson case had 
two lanes of traffic each way and double street car tracks in . 
the center, one lane was in effect blocked to vehicular traffic 
by the parked cars along the curb and moreover the accident 
took place in the daytime when it is easier for a pedestrian 
to tell the location and speed of an approaching vehicle. On 
the whole I feel that the question of whether the .plaintiff 
exercised ordinary care under the circumstances in this case 
was peculiarly for the jury even though I might have reached 
a different conclusion if I were hearing the case alone. 
2; The second proposition is that Mrs. Dana's testimony 
must be stricken as a matter of law under the doctrine 
falsus in wno, falsus in omnia arising from her admissions 
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that she had not seen the car and then attempting to secure 
a signed statement from the Washburns that no such state-
ment had been made to them. The Court cannot on this record 
say that the plaintiff's testimony is false as a matter of law. 
The credibility of the witness is a matter within the province 
of the jury who heard all of the testimony ·and observed the 
demeanor of the witnesses as they testified. , 
3. Instruction D-2 offered by the def.endant was in my opin-
ion properly refused as it in effect directs that the plaintiff 
was guilty of contributory negligence as .a matter of law if she 
attempted to cross Atlantic Avenue at any point other than 
the sidewalk extension. Even where a pedestrian has been 
crossing in the middle of a block or entirely away from a 
street intersection it has never been held that such act was 
of itself negligence. Rather the proper rule of law is that he 
may still cross at such places if he uses ordinary care for his 
safety but what constitutes ordinary care away from the street 
intersection is greater than a crossing negotiated at the cor-
ner; but it is not negligence as a matter of law for a pedes-
trian to cross at such position. 
Judgment will accordingly be entered on the verdict. 
Very truly yours, 
H. W .• MacKENZIE,.JR. 
Filed Sep. 28, 1956. 
JOHN V. FENTRESS, Clerk. 
By R.H. WEST, D. C . 
• • 
page 28 ~ 
• 
FINAL JUDGMENT ORDER. 
This cause came on this day to be heard upon the motion 
of the defendant to set aside the verdict and enter final judg-
ment for him, or in the alternative, to award him· a new trial, 
and was argued by counsel. 
12 Supreme Court of Appeals of Virginia 
Upon consideration whereof, the Court is of the opinion 
that the motion should be overruled. It is therefore AD-
JUDGED, ORDERED and DECREED that the plaintiff do 
recover of the defendant the sum of $10,000 and her costs 
by her expended in her own behalf to all of which action of the 
Court, the defendant, by counsel, duly excepts. . 
The defendant, having indicated his intention of applying 
to the Supreme Court of Appeals of Virginia for a writ-of-
error, the execution of this judgment is suspended for ,a period 
of 90 days, upon the defendant or someone for him posting a 
bond in the penalty of $12,000 with security to be approved 
by the clerk of this Court. -
Enter-10/25/56. 
.H.W.M . 
• • • • 
page 31 ~ 
• • • 
NOTICE OF APPEAL AND 'ASSIGNMENTS OF ERROR. 
Now comes the defendant, Robert Edmond Washburn, pur-
suant to the provision of Rule 5 :1, Section 4 of Rules of Court, 
and states that he hereby notes an appeal from the final judg-
ment of the Circuit Court of Princess Anne County, iVirginia, 
rendered in· the above styled cause in favor of the plainti:ffi 
against the defendant, entered on the 25th day of October, 
1956, and that the said defendant to that end, will prepare 
and present his petition for a writ-of-error and supersedeas 
and the record in this cause to a Justice of the Supreme Court 
of Appeals of Virginia. 
For his assignments of error, the said defendant says that 
the Trial Court erred as follows : 
1. The Court erred in overruling the motion of the defend-
ant to strike the plaintiff's. evidence. . 
2. The Court erred in refusing to grant instruction D2, 
offered by the defendant. • 
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Officer Clarence L. West. 
3. The Court erred in overruling the motion of, the defend-
ant to set aside the verdict and enter final judgment for the 
defendant. 
4. The Court erred in overruling the motion of the defend-
ant to set aside the verdict and grant a new trial. 
5. The Court erred in renderin~ final judgment on the ver-
dict in favor of the plaintiff agamst the defendant; 
ROBERT ED_MOND WASHBURN. 
• 
page 32 ~ 
• 
By RIXEY & RIXEY, 
His Attorneys . 
• • • 
• • • 
Filed Nov. 26, 1956. 
• 
• 
JOHN V. FENTRESS, Clerk. 
By GERALD F. WILLIAMS, D. 0 . 
• • • • 
page 31 ~ 
• 
.. 
• • 
OFFICER CLARENOE L. WEST, . 
called as a witness on behalf of the plaintiff, having· been :first 
duly sworn, testified as follows : 
· Examined by Mr. Fine: 
Q. Mr. West, would you state your full name, please, sir? 
A. Clarence L. West. 
Q. Mr. West, what is your age? 
A. 30. 
Q. Your residence T 
A. Back Bay. 
Q. And your occupation T 
A .. Princess Anne Police Department. 
Q. How long have you been with the Princess Anne County 
Police DepartmenU 
14 Supreme Court ~f Appeals of Virginia 
Officer Clarence L. West. 
page 32 ~ . A . .A. little over a year. 
Q. On last October 6th you had just gotten on the 
force, I believe. Is that correct? 
A. About six months. 
Q. You did not see this accident down there on the corner 
of 82nd StreeU 
A. That is correct. 
Q. You came up on the scene, did you not? 
A. After everything h_ad been moved I came up on the 
scene, yes, sir. 
Q. Will you describe the area at 82nd Street? Is that a 
residential area? 
A. That is right. 
Q. On 82nd Street and on Atlantic Avenue, or Route 60, 
would you describe the houses there? Are they close to-
gethe.r? How many are there? Do you have any idea? 
A. No, sir, I could not tell you the exact amount. They 
are not too close together, and they are not what I would call 
far apart, either .. 
Q. But it is a residential area? 
A. That is right. 
Q. I believe that was under your surveillance on October 
6th-your.area to take care of? 
A. That is right. 
Q. And you were on duty at that time? 
page 33 ~ A. That is right. 
Q. Are you familiar with the light down there at 
82nd Street? 
A. What light are you talking about? 
Q. The electric light. Do you want me to show you this 
picture? . : 
A. I don't know just what light you.are talking about. 
(Photograph was handed to Mr. Wormington.) 
Mr. Wormington: I have no objection to the picture. Are 
you going to introduce it in evidence? 
Mr. Fine:- Not at this point. I am going to introduce it. 
Mr. Wormington: Introduce it now. 
Mr. Fine : I will be glad to. · ·-
By Mr. Fine: 
Q. That is the area there at 82nd and Atlantic, isn't it, and 
here is the pole there. Do you remember that light or not? 
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Officer Clarence L. West. 
A. No,· sir. 
Q. You don't remember Y 
A. No, sir. 
Q. I hand you these photographs-there are five of them 
here-and ask you if this is not a picture of the area, Mr. 
WestY 
page 34 ~ Mr. Wormington: Your Honor, that big one I 
am going to object to. That maximum safe speed 
sign has to do with the curve, and this accident occurred two 
blocks from there, or a block from there. I do not think it has 
a thing in the world to do with the accident. It is undoubtedly 
there, of course, but it applies to the curve where y_oµ tm;n left 
off of Atlantic Boulevard onto the Shore Drive, or the Shore 
Drive by-pass, or whatever you want to call it. 
Mr. Weinberg: If Your Honor please, I think he is mis-
taken about that. There are two of those signs, one of which 
is 129 feet from the corner. About two blocks approximately 
further back there is another sign. The evidence will show 
that as this defendant drove up there he passed-
Mr. Wormington: You are testifying. Just a moment. 
' By Mr. Wormington: 
Q. Officer West, does this maximum safe speed sign apply 
to the boulevard there, or making that curveT 
A. I don't know, sir. 
Mr. Wormington: Then I object to the picture. 
Mr. Weinberg: That would be a matter of law for the 
Court, anyway. 
. Mr. Fine : If Your Honor please, our position is 
page 35 J this about that: We will introduce competent evi-
dence in connection with the signs there, and will 
also introduce evidence as to speed. We think it is relevant 
for this purpose, if Your Honor please : I think it wouJd be 
proper for · the jury to have it with regard the area there; 
not as to whether the Court is ruling that it is a twenty mile 
an hour speed limit there, but as to showing the conditions 
of the area only. At the proper time we will ask Your Honor 
to instruct the jury as to what the law is as to the speed .there. 
Mr. Wormington: If Your Honor please, based on Mr. 
Fine's statement, he just wants to show the general area 
there. He admits it has nothing to do with the speed limit. 
I submit it is improper, and I object to it. 
16 Supreme Court of Appeals of Virginia 
Off iaer Clarence L. West. 
The Court: I am going to admit it, because it is a picture 
showing the physical conditions of the neighborhood-
Mr. Wormington: Your Honor, that picture is north of 
where the accident occurred. 
Mr. Weinberg: No, it is not; it is south. 
Mr. Fine: It is south of it. We have a plat here, if .Your 
Honor please. My friend is in error about that . 
. The Court: If it is a picture of the conditions within the 
~ediate vicinity, I will admit it for that purpose; not for 
· the purpose of showing the maximum speed sign. 
page 36 ~ On the other hand, if it is not within the vicinity 
of where the accident took place, it would not be 
admissible. 
Mr. Fine: I would make a motion to withdraw it, you may 
be sure. 
These I would like to also ask Your Honor to mark as ex-
·. hibits. · · 
Mr. Wormington: I take it that your Honor will instruct 
the jury that that is in no way evidence of the speed limit . 
applicable unless it is tied in Y 
The Court: I will do it right now. I am admitting this 
photograph here of the sign, Gentlemen of the jury, because 
I understand that this depicts the conditions in the immediate 
vicinity, but the sign "Maximum safe speed, 20 :rµiles an 
hour" has at this point nothing in the world to do with the 
respons~bility of either party for the accident that took place. 
{The photographs were marked Plaintiff's Exhibit 1 to 
Plaintiff's Exhibit 5, inclusive.) 
By Mr. Fine: . 
Q. Mr. Officer, you have already stated that when you ar-
rived there the vehicle had been moved Y · 
A. That is right. 
Q. Now, the vehicle that was involved in this was a Jeep 
automobile. Is that correct? 
page 37 ~ A. To the best of my knowledge it w:as. From 
Jeep. 
the statements I got from both of them, it was a 
Q. I understand. Did you see the J eep1 Did you see the 
automobile, itself?· 
A. Yes, sir. 
Q. On the side of the Jeep was there any cover on iU 
A. What do you mean by "cover"? 
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Officer Clarence L. West. 
Q. Was there anything pulled up on the side t I will show 
you what I mean. (Produces photograph) That is the auto-
mobile, is it or not, so far ,as you knowY Would you want to 
check it with your police report? . 
A. I would not say it was, but it looks.like it. 
Q. Do you want me to get your police report so you can 
answer that de.:finitely; not to introduce it, but just to identify 
it? See if that checks (handing report to witness). 
A. Yes. 
Q. So far as you know it is Y 
A. So far as I know it is. 
Q. When I asked you if there was anything on the side, do 
you recollect that or not? · 
A. I do not. 
Q. You would not want to say yes or no Y 
A. I would not want to s,ay yes or no. 
Mr. Fine: I ask that this (photograph) be introduced as 
"Plaintiff's Exhibit No. 6." 
page 38 ~ (Received and marked.) 
By Mr.Fine: 
Q. Eliminating the question, Mr. Officer, of that sign that 
has been referred to, what.is the speed limit down thereY 
A. 35. 
Q. 35 miles an hour? Unless that sign of 20 miles per hour 
is relevant, then the ordinary speed limit will be 35. Is that 
correct? 
A. Yes. 
Q. And you are not in a position to state that the 20-mile 
sign is relevant? You just don't knowY · 
A. That is right. 
Mr. Fine: Your witness, sir. 
CROSS EXAMINATION. 
By Mr. Wormington: 
Q. Mr. West, you put on your official report-
Mr. Fine: We object, if Your Honor please. 
Mr. Wormington: You might let me :finish my question and 
then make your objection. 
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Mr. Weinberg: It does not matter what he asks about it, it 
is objectionable. 
The Court: He has a right to ask the question. Let him 
ask his question and then I will rule on it. 
By Mr. Wormington: 
Q. Don't answer this, please, sir, until the Court 
page 39 ~ rules on it. You put 011 your official report that the 
speed limit at the scene was 35, did you noU 
Mr. Fine: I object to that, if Your Honor please, for this 
reason-I would like to introduce the whole thing-
Mr. Wormington: I am not asking that this be introduced. 
Mr. Fine: Under the law we cannot introduce the· report, 
Your Honor. 
The Court : I cannot see how the question hurts anything. 
He has already testified positively that the speed limit is 35 
. miles an hour. This question as to whether he put on his re-
port that it was 35 miles an hour I cannot see hbw it pre-
judices anybody. 
By Mr. Wormington: 
Q. That is correct, isn't it, Mr; West, that you put that on. 
your report Y 
A .. That is correct. 
Q. You also put on the report, did you not, that the speed 
of Mr.-
Mr. Fine: I object to that. That is hearsay, if Your Honor 
please. That is improper. He did not see the accident. 
The Court: What he put on his report would be immaterial 
. on a question of that kind. 
page 40 ~ Mi'. Wormington: I did not complete my -ques-
. · tion. I wish to ask him whether he put down Ml'., 
Washburn's speed 011 his report. I take it that you sustain the' 
ob:iection to that Y . 
The Court: Yes. That would be self-serving. 
Mr. Wormington: We note an exception. 
By Mr .. Wormington: 
Q. Did you talk to Mr. Washburn after the accident, Mr. 
WesU · · 
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A. Yes, sir. 
Mr. Fine: We object to that, if Your Honor please, unless 
it is part of the res gestae. 
The Court: I do not see anything wrong with that ques-
tion. He can ask him if he talked to him. 
By Mr. Wormington: 
Q. Is that correct, sir! 
A. Yes, sir. 
Q. Did you do so in the course of your investigation! Was 
that the purpose for your talking to him? 
. A. That is right. . 
Q. Did you talk to him .at the hospital there with Mrs. Dana? 
A. Yes, sir. 
Q. What did he tell you his speed was, if you asked him? 
page 41 r Mr. Fine: We object to that, if Your Honor 
please. 
The Court: I sustain the objection to that. 
Mr. Wormington: This was in the presence of Mrs. Dana 
and Mr. Washburn. 
Mr. Weinberg: Mrs. Dana's condition at the time would 
also be material. 
The Court: It would be a self-serving declaration. I rule 
that the objection is sustained. 
Mr. Wormington: We note .an exception. 
By Mr. Wormington: 
Q. Did you ask Mrs. Dana how the occident occurred? 
A. Yes, sir. . 
· Q. Don't answer what she said. 
Mr. Wormington: Your Honor, I take it that you rule the 
same way as to what she might have told the officer? 
The Court : Not necessarily. 
By Mr. Wormington: 
Q. What did she tell you as to how the accident occurred, 
Mr. West? 
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Mr. Fine: I would like to know the circumstances; whether 
she was in pain, and so forth. It would be competent if she 
was not in physical pain. 
The - Court: I think he has a right to ask anything that 
she said at that time. If she made any statement 
page 42 ~ regarding the happening of the accident, I think 
he has a right to ask her. 
By Mr. Wormington: 
Q. Where did she say" she was before the accident occurred, 
Mr. West, if she said? 
A. She stated to me that she had been down on the beach, 
and that she was coming off the beach, going home. 
Q. Did she say whether or not she had ever seen Mr. Wash-
burn's car? 
Mr. Fine: I object to that as leading. 
Mr. Wormington: Of course it is leading. The witness 
is on cross examination. 
Mr. Fine: I did not examine him on that feature. He makes, 
him his own witness with regard to that. 
Mr. Wormington: Is the question proper, Your Honor? 
The Court: Yes. 
A. I don't remember whether she did or not. 
By Mr. Wormington: 
Q. You don't recall what statement she made about thaU 
.A. That is right. 
Q .. She could have said something about it, you just don't 
recall Y 
A. I just don't recall whether she did or not. 
page 43 ~ Q. Did she tell you where she was with ref er-
ence to the intersection when she w:as struck Y Do 
you remember? 
A. You mean the distance from the intersection Y 
Q. Yes. 
A. :N"o, sir. . 
Q. Did you observe any marks at the scene when you went 
there? 
A. :N" o, sir. 
Q. You examined Mr. Washburn's automobile after the 
accident, didn't you Y 
A. Yes, sir. 
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Q. Does this show a fair representation Y Of course, this was 
in daylight and that was in darkness. Assuming that to be the 
car, does that show a fair picture of the car as you saw iU 
A. Yes, sir, it resembles the car. 
Q. Is that a fair representation of the damage to the right 
rear of the automobile as you found itY 
A. Yes, sir. 
Mr. Wormington: We offer these in evidence, Your Honor, 
as Defendant's exhibits. 
(Received and marked "Defendant's Exhibit No. 1" and 
"Defendant's Exhibit No. 2. ") 
By Mr. Wormington: 
Q .. There was no damage that you could find 
page 44 ~ ahead of this right rear fender, was there, on that 
portion of the car Y 
A. I did not see any. 
Q. Neither Mr. Washburn nor Mrs. Dana showed any evi-
dence of drinking at all, did they Y . 
A. So far as I know and what I could tell, they did. not. 
Q. Neither one? 
A. As far as I could tell. 
Mr. Wormington: I believe that is all. 
RE-DIRECT EXA:M;INATION. 
By Mr. Fine: 
Q. Mr. West, I hand you this picture. Would you be able 
to say whether that shield was on there or not on the night of 
the accident? 
A. I could. not, sir. 
Q. You would not want to say one way or the other? 
A. No. 
Mr. Fine: That is all. 
• • 
.. 
• • 
page 53 ~ 
• • • • 
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WILLIAM M. SNIDER, 
called as a witness on behalf of the plaintiff, having been 
first duly sworn, testified as follows : 
Examined by Mr. Weinberg: 
Q. You are Mr. William M. Snider¥ 
A. That is correct. 
Q. Will you state your age, address and occupation? 
A. 37; 404-22nd Street, Virginia Beach. 
Q. You are not related to any of the parties here, are you 7 
A. No, sir. 
Q. Do you know the Washburn boy¥ 
A. Yes, sir. 
Q. You do know him 7 
A. Yes, sir. 
Q. I believe you live about two blocks from him. Is that 
correct? 
A. Yes, sir ; one east and one north. 
Q. You were subpoenaed by both sides. Is that 
page 54 r correct, sir? 
A. I received a subpoena from the defense. 
Mr. Weinberg: If Your Honor please, I think the record 
will show that we tried to issue a subpoena and we got the 
wrong Mr. Snider. 
By Mr. Weinberg: 
Q. Mr. Snider, you caught a glimpse of some of this acci-
dent, I believe? 
A. Circumstances leading up to it, I would say. 
Q. Circumstances leading up to the accident¥ Will you 
state exactly where you were going¥ 
A. I was traveling south on Atlantic Avenue. 
Q. And the defendant's car was going north on Atlantic; 
is that correct? 
A. Yes. 
Q. Did you pass through the intersection? 
A. Yes, sir. . 
Q. Of' 82nd and Atlantic? 
A. Yes, sir. 
Q. How did you see it 7 
A. The accident 7 
Q. Yes, sir. 
A. I did not see the accident. 
Q . .Just tell what you did see. 
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A. You mean the ·circumstances leading up to 
page 55 ~ the accident? 
Q. Yes, just in your own words. 
A. I was in the passing· southbound lane going south, re-
_turnirig to my home from 87th Street, and at or about that 
intersection I observed this figure standing in the road be-
tween the headlights of two approaching cars. The car in 
the passing northbound lane appeared to be overta~ing the 
car, or was about abreast of the car, in the righthand north-
bound lane. 
Q. He was passing? 
A. I don't know. All I saw were the two sets of lights. 
I saw this figure in the two sets of headlights. 
Q. Did I understand you to say that one car was passing 
the other? 
A. I said he was either overtaking or was .abreast of it. 
Q. I see. You are not able to tell which? 
· A. No, I am not. I observed this figure, and I was over-
taking an automobile at the same time, and I realized that 
there was going to be difficulty. I realized that the car in the 
passing northbound lane would need room to maneuver, so 
I was more concerned with getting myself out of the way to 
provide that room than I was of watching the accident. I 
speeded up and got by the car on my right. I heard the tires 
cry, and in my rear view mirror I saw lights swerve to the 
west side, and I pulled over. By that time I had cleared the 
81st Street intersection and had pulled over on the 
page 56 ~ fairway and parked and got out and walked back. 
Q. You saw this through your rear view mirror; 
is that correct? 
A. Yes. 
Q. You did not actually see the impact? 
A. No, sir. 
Q. Were you able to tell-I j-ust want to make it clear. I 
know this sounds silly to you-whether the screeching of the 
tires occurred before or after the impact? 
A. I did not see the impact. _ 
Q. So you can't tell when the screeching occurred? 
A. No, sir. 
Q. Were you able to judge how fast the Washburn boy was 
going? 
A. No, sir. 
Q. Were you able to tell where the point of impact occurred 
in the intersection? 
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A. No, sir. I did not investigate that. 
Q. You don't know that, eitherY 
A. No, sir. 
Q. I hand you, Mr. Snider, what purports to be _a picture 
of the Snider car. I will ask you if that is the car he was 
driving that night? 
· A. The Snider carY 
page 57 ~ Q. Pardon-the Washburn car? 
A. That is a car like the car I saw at the scene. 
Q. Was his top up like thaU 
A. I don't recall, sir. 
Q. Do you recall whether or not there was this shield on 
the right side Y • 
A. No, sir. I did not look .at the automobile. I went back, 
and the lady was lying in the road, and she was being taken 
care of, so I left. 
Q. You never looked at the automobile? 
A. I remember seeing a J eepster ther·e, that is all. 
Q. But you did not study it as to whether the top was up 
or down, or whether his. view through the right window was 
blocked by an opaque shield Y 
A. No, sir, I didn't. 
Mr. Weinberg: You may inquire. 
CROSS EXAMINATION. 
By Mr. Wormington: 
Q. Mr. Snider, I take it that when you first got this glimpse 
of what turned out to be Mrs. Dana, but then to you was just 
a figure standing in the road, you immediately realized as soon 
as yo:u saw her silhouetted in the headlights that a danger-
ous situation had presented itself, did you noU 
A. Yes, sir. 
Q. And that was what prompted you to try im-
page · 58 ~ mediately to complete the passing of the car that 
you were abreast of or were attempting to pass Y 
A. That is correct. 
Q. In order to give these cars room possibly to get out of 
the way of this figure Y 
A. That is correct. 
Q. Was she standing there Y Was the figure motionless Y 
A. It appeared to be so. 
Q. So far as you could tell, if it was Mrs. Dana, as it must 
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have been, she was making no effort to move one way or the 
other, but was just standing there in the highway! 
A. She appeared to be motionless to me. 
Mr. Wormington: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Weinberg: 
Q. For about how long a period of time were you able to 
glimpse her? 
A. When I saw the figure I immediately turned to my own 
business. I did not watch her. 
Q. So it was just a glimpse of her that you had? 
A. There was a figure standing there. I knew it was a 
person. 
By the Court: 
Q. Mr. Snider, let me see if I understand you. 
page· 59 ~ correctly. The figure was in the center of the road, 
or was she approximately at the dividing line be-. 
tween the north and the southbound lanes, or was she be-
tween two of the lanes on the northbound side? Exactly what 
was her .position? 
A. Judge, I could not say exac.tly. The figure appeared to 
me to be in the northbound passing lane. I won't draw a 
conclusion as to what I thought, but the figure appeared to 
be somewhere between the dividing line of the four lanes and 
the dividing line of the northbound righthand lane. 
RE-CROSS EXAMINATION. 
By Mr. Wormington: 
Q. Am I correct in this, Mr. Snider: I think there is a 
double white center line there dividing the two main halves 
of the road: the northbound half and the southbound half? 
·A. That is right. 
Q. I am correct in that, am I not? 
A. Yes. 
Q. Then on each half there is a subdivision dividing that 
half into two lanes, two going north and two going south. That 
is correct, is it not Y 
A. I am sure there is a line there. 
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Q. Let's assume for the purpose of my next question that 
there would be such a line. 
A.· All right, sir. 
page 60 } Q. Then where you ~aw her, I take it, was some-
where between the center line of the highway as 
a whole-the double solid white line-and the line, real or im-
aginary, that would divide the two northb9und lanes of the 
highway. Am I correct? 
A. That was my impression. 
Q. Somewhere in between there T 
A. Yes. 
Mr. Wormington: No further questions. 
SGT. CARL M. JENNETTE, 
called as a witness on behalf of the plaintiff, having been 
first. duly sworn, testified as follows : 
Examined by Mr. Weinberg: 
_ Q. Will you state your full name, Sergeant? 
A. Carl M. Jennette. 
Q. I believe you are a sergeant on active duty with the 
United States Army? 
A. That is correct. 
Q. Where are you stationed? 
A. Fort Story, Virginia .. 
Q. Will you state your age, sir? 
A. 34. 
Q. Sergeant, were you on duty on the night of 
page 61 ~ October 6, 1955? 
A. I was the investigator on duty, yes. 
Q. You were the investigator on duty? 
A. Yes. · 
Q. Did you see this accident happen T 
A. Yes, I did. 
Q. Will you state exactly where you were coming from and 
just what ypu did see in your own words T 
A. I was at the 81st and Atlantic A venue intersection. I 
had just stopped for the stop sign there, waiting to turn out 
onto Atlantic A venue to go to Fort Sory. 
Q. Then did you turn north T 
A. Yes. 
Q. Going up Atlantic A venue toward 82nd, 83rd, and so on T 
A. Yes, I then turned north. After I turned north on At-
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!antic A venue my headlights picked up this person at the exact 
time the car struck her. 
Q. At the exact time the car struck her? 
A. Yes. 
Q. Did you see the car before it struck herT 
A. I saw the car when it passed the 81st street intersection. 
Q. Were you able to judge its speed Y 
A. No, I was not. 
page 62 ~ Q. You were not Y 
A. No. 
Q. Did you look at it again before it hit her? 
A. No. I did not see it any more until the impact. 
Q. Are you able to tell us exactly at what point in the in-
tersection the impact occurred Y 
A. Approximately in the center. . 
Q. Let me take my pad here. I have drawn, not too well, 
what purports to be an intersection, with this representing 
Atlantic A venue and this 82nd Street. I have drawn a square in 
the middle to represent the intersection. That is what you 
understand the intersection to mean; is that correct? 
A. This would be the intersection of 82nd and Atlantic 
Avenue? 
Q. Exactly, within that square. Then you have a double 
line down the middle; is that correct? 
A. That is correct. It is a four-lane highway. 
Q. With two lanes going north and two going south 7 
A. That is correct. 
Q. How far were you from the intersection at the time the 
impact ·occurred Y 
A. I had just completed my turn onto Atlantic A venue and 
I was probably out on Atlantic ·Avenue .about one carlength, 
or maybe a little better. 
page 63 ~ · Q. One carlength from 81st Street? 
A. Yes. 
Q. Then you were approximately one block away? 
A. Approximately, yes. 
Q. At the time this accident happened? 
A. Yes. 
Q. Were there any cars between you and the Washburn 
Jeep? 
A. No cars at all. 
Q. There were not Y 
A. No. 
Q. Then by the time-you had watched him go by you-by 
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the time you got out and made your turn he was already a 
block away. 
A. He was up there at 82nd. 
Q. That is one block away; is that correcU 
A. Yes. 
Q. I will ask you if there is a gravel sidewalk along the side 
of 82nd StreeU 
A. Not to my knowledge. 
Q. I show you Plaintiff's Exhibits 2 and 3, which are pic-
tures of 82nd Street where it intersects with Atlantic, and I 
will ask you if you now recognize the gravel sidewalk there. 
Do you see it on the picture 7 
A. I see the gravel there, but as far as its being a 
page 64 ~ sidewalk, that I could not say. 
Q. Do you see the gravel there 7 
A. Yes. 
Q. Do you remember that having been there 7 
A. I did not pay any attention to it at the time. 
Q. Is this new to you, the fact that it is there 7 Is this the 
:first time you have recognized it as being there 7 
A. Most all of the streets have gravel on them, which is 
more or less a shouldeT. 
Q. You have no independent recollection of its being there? 
A. No. 
Q. I will draw this little gravel thing there like that to re-
present the sidewalk-the gravel sidewalk. 
Mr. Wormington: If Your Honor please, I have no objec- -
tion to the witness answ~ring questions and making his own 
drawings if he likes, but having counsel set up the thing for 
him-
Mr. Weinberg: I will erase the line. 
Mr. Wormington: Let this witness draw what he wishes. 
By Mr. Weinberg: 
Q. Suppose you draw the gravel sidewalk as it · appears 
there. 
Mr. ·Wormington : In the :first place, Your 
page 65 ~ Honor, the witness has not said there was a gravel 
sidewalk. 
Mr. Fine: He said it was a shoulder. 
· Mr. Weinberg: He is not in a position to define what a side-
walk is, but he said there was gravel there on the side. 
The Court: He said he never paid any particular attention 
to it. 
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Mr. Weinberg : He just doesn't know, I suppose. I will 
leave it out. 
By Mr. Weinberg: 
· Q. Will you tell us then where the impact occurred when 
you saw it? 
A. I would say approximately in this area here (indicat-
ing). 
Q. Would you draw which way you consider north to be T 
A. North would be in this direction (indicating). South 
would be this way. 
Q. You say it was in that area T 
A. The woman was lying right at the edge more or less of 
the second section of the highway going north, which is ma-
cadam, and the other section-the · :first section-is concrete. 
Q. Would you draw a circle around your X there T 
A. (Does). 
A. And put your initials beside it, if you will T 
page 66 ~ A. (Does). · 
Q. Where was her body knocked to Y Do you re-
call? 
Mr. Wormington: Your Honor, the question is leading. 
He continues to lead the witness. There is no evidence that 
the body was · knocked anywhere. 
A. After the impact I came up and parked my car here off 
to the right of the highway at the intersection of 82nd Street. 
I go out of my car, and Mr. Washburn was coming back from 
his car. I told him I would go up and call the police and an 
. ambulance, which I did, and he stayed there with the lady 
until I got back. 
By Mr. Weinberg: 
Q. Where was her body when you got there T 
A. Her body w:as lying more or less on the edge of the 
blacktop and the concrete lane. I will say right along in here 
(indicating). At the time of the impact he was turning as 
if to avoid her to the left. 
Q. He cut to his left in order to avoid her? 
A. The back is what hit her. 
Q. The back hit her? 
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A. The back right fender. 
Q. Is what hit hed 
A. That is right. She just fell right there. 
Q. How far was the body from the point of impact, if you 
recall? . 
page 67 ~ A. I would say it was right in the vicinity of · 
where the impact took place. I don't believe she 
was knocked too far. I think after she was hit she just fell. 
That is the way it looked like to me. 
Q. Was she moved before the ambulance arrived Y 
A. Not to my knowledge, no. 
Q. Were you there when the ambulance came Y 
A. Yes. 
Q. And the ambulance picked her up just where she fell Y 
A. She was put in the ambulance and then carried to the 
Virginia Beach Hospital. 
Q. Would you draw "North" on there with an arrow? 
A. (Does). 
Mr. Weinberg: I would like to introduce this, if Your 
Honor please, ~s Plaintiff's Exhibit No. 7. 
(Received and marked.) 
By Mr. Weinberg:· 
Q. Do you recall where the Washburn car came to a stop? 
A. The Washburn- car came to a stop, I would say, ap-
proximately 30 feet from the point of impact. 
Q. What side of the road did it park on? 
A. -The lefthand side of the road. 
· Q. He went over to the lefthand side? 
page 68 ~ A. He went over t9 the lefthand side and parked 
over here off the highway. · · 
Q. Would you dr.aw a little rectangle and write ''Wash-
burn car'~ there to show approximately where it wasT 
A. (Does). 
Q. You have written "Vehicle." That is good enough, 
Vehicle No. 1 is where the Washburn car came to a stop. Did 
you hear any screeching of brakes Y 
A. No, sir, I didn't. 
Q. You never did Y 
A. No, sir. 
Mr. Weinberg: Your witness. 
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CROSS EXAMINATION. 
By Mr. Wormington: . 
Q. Mr. Jennette, as I understand it, before anything at all 
happened you were heading west, I believe you said, on 81st 
Street? 
A. No-yes, heading west. 
Q. West on 81st Street, and you pulled up to the intersec-
tion of Atlantic Boulevard at the stop sign and stopped T 
-A. That is ~orrect. 
Q. Is that correct! 
A. That is correct. 
Q. And you stopped waiting for Mr. Washburn's 
page 69 ~ car to pass by before you pulled out, did you noU 
A. That is correct. 
Q. As soon as his vehicle · cleared the intersection you 
started up and fell, in effect, sort of behind him T 
A. That is right. 
Q. At that time you were starting from a stopped position, 
of course, and he was going faster than you, so I take it he 
continued on and lengthened the gap between you and him. 
Is that righU 
A. That is correct. 
Q. It is my understanding that you did not actually trail 
him or tail him, I believe you investigators call it, to get his 
exact speed T 
A. I didn't. 
Q. · So you can't give us that. Give us your estimate of his 
approximate speed. 
A. In my opinion I would say he was doing probably 35. 
or 40. 
Q. What did you tell me this morning just before trial as 
to your estimate of his approximate speed, Mr. Jennette, 
when I talked to you about iU You said between 30 and 35, 
did you not? 
· A. (Pause) I don't recall offhand. 
Q. You don't recall my asking you that question? 
, A. No, sir. 
page 70 ~ Q. You made the remark that you did not tail 
him, so you did not know his exact speed T . 
A. I made that remark. 
Q. You remember that T 
A.Yes. 
Q. Then I asked you to give your estimate of his ~pproxi-
mate speed, and your answer was between 30 and 35? 
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A. I will say in my opinion that the man was not doing over 
35, because I did not clock him. 
Q. I understand. That is just an approximation. At the 
time you pulled out and Mr. Washburn's car had gone on by, 
there was no other traffic then in that block-that is, between 
81st and 82nd-but your vehicle and Mr. Washburn's heading 
north on Atlantic Avenue. Isn't that correcU 
-A. That is correct. 
Q. And your vehicle, of course, had its headlights on Y 
A. That is right. 
Q. And Mr. Washburn's vehicle had its lights onY 
A. I believe it did. 
Q. And there was no other traffic then-moving traffic-be-
tween your car in your lane and Mr. Washburn's car in his 
lane, between those two vehicles and the intersection of 82nd 
Street? 
A. No, sir. 
Q. And there was no obstruction to vision be~ 
page 71 ~ tween those vehicles and the intersection Y 
A. No, sir. 
Q. So that if someone were standing as Mrs. Dana must 
have been in or near the intersection of .82nd Street, there 
was nothing to have prevented her looking to her left, to the 
south, if she was facing west-anyway, looking to the south 
and seeing your car coming and seeing Mr. Washburn's car 
coming, was there Y 
A. I don't know whether she would have seen mine or not, 
but she should have seen Mr. Washburn's car. 
Q. And I take it that your being in doubt as to whether 
she might have seen yours is based-on the fact that she might 
have looked before you pulled out into the boulevard Y 
A. That is correct. 
Q. But had she looked, I take it, after you had pulled out 
into the boulevard, then there would be equally no reason for 
her to fail to see your car. Am I correct about that? 
A. That is correct. · 
Q. Your first glimpse of her, Mrs. Dana, I take it, was after 
you had pulled out onto the boulevard and straightened out, 
heading north. Am I correct Y · 
A. That is correct. 
Q. So you were not quite a block away from the scene of 
the accident Y · 
A. That is right. 
page 72 ~ Q. And you then saw her Y She was in the in-
tersection then, was she not, sir Y 
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A. She looked to me to be a short distance from the edge 
of the road. 
Q. That would be the east edge of the road Y 
A. That is right. 
Q. As far as where she was standing with reference to 82nd 
Street as it would e:x;tend across the intersection, she was 
standing approximately-not exact now, of course-but. ap-
proximately in the center of 82nd Street, wasn't sheY 
A. I would say that, yes. ·. 
Q. I aip. referring you to the diagram that you drew, Plain-
tiff's Exhibit 7-not that you drew, but that you marked on. 
Assuming this is 82nd Street here, as I believe it is, will you 
put a X as to-put the numeral 2 as to where her approximate 
location was after you had straightened up onto the boulevard 
and got that glimpse of her, as you just described, near the 
eastern edge of the road and approximately in the center of 
82nd Stre~t; just put the numeral 2 with a circle around it, 
please. 
A. It would be here, more or less at the point of impact, 
when I picked her up with the headlights. 
Q. That is the point you have described here as X on your 
diagram and drawn a circle around Y 
A. Right here (indicating). 
page 73 ~ Q. Those two places would coincide Y 
A. It would be right in that vicinity. 
Q. Thank you. As I understand you, Mr. Jennette, the 
point of impact, and the point where you :first saw her, were 
almost the same spot Y . There wasn't any appreciable differ-
ence between those two locations Y 
A. No, sir, not that I could see. I picked her up at the 
same time as the impact. 
Q. The point of impact you mean to be as you have drawn 
in here on this diagram, with her position approximately in 
the center of 82nd Street and near the eastern edge of the 
hard surface of Atlantic Boulevard. Am I correct in my de-
scription Y This would be east, I believe. 
A. In reference to feet-
Q. I wasn't speaking of that, but you can give me that esti-
mate if you wish. 
A. It looked to me like she was approximately 3 or 4 feet 
out. · 
Q. From the edge pf the hard surface Y 
A. Yes. . 
Q. An instant or so after you :first saw her in your lights 
you saw Mr. Washburn's car veer to its lefU 
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A. That is correct. 
Q. In an apparent effort to avoid her; am I correcU 
A. That is correct. . . 
page 74 r Q. And that was·when you heard, I assume, the 
crying of tires, indicating a short cut¥ 
A. I did not hear any. 
Q. In any event, you saw then the impact following this 
sharp swerve to the left¥ 
A. That is correct. 
Q. And Mrs. Dana apparently fell almost within a foot or 
so, we will say, or two feet or so, of where she had been. 
A. I believe that, yes, sir. 
Q. Before struck1 Now, Mr. Jennette, you are in the mili-
tary police detachment, I believe, or force at Fort Story, and 
are an investigator, are you not? 
A. Yes. 
Q. Are you generally familiar with the traffic laws around 
there in that vicinity¥ 
A. Yes, sir. I have lived around here since 1930. 
Q. What is the speed limit there, sir, if you know¥ 
A. In the city limits of Virginia Beach it is 35 miles an 
hour. 
Q. There has been some discussion about a sign in the vicin-
ity which is shown in Plaintiff's Exhibit No. 5. That refers 
to the maximum safe speed in negotiating that right angle turn 
at 83rd, I believe, and Shore Drive, does it not? 
A. Route 60. To the best of my knowledge, that is what it 
is for. · 
page 75 r By the Court: 
Q. Sergeant, is the intersection of Route 60 83rd 
Street? 
A. Yes,. sir, that is 83rd Street. 
By Mr. Wormington: 
Q. There is a sign there, is there not, in the vicinity of where 
this accident occurred saying something to the effect that 
traffic intending to make a left turn or to go on Route 60-
the Fort Story by-pass-is to get in the left lane, isn't there? 
Isn't there som~ such traffic direction' in that general area 
there¥ 
A. I can't recall whether having seen one of that type. I 
have seen this one that you showed me in the picture. 
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Q. The 20 mile safe speed? 
A. I have· seen that. 
Q. You don't recall about the other one, one way or the 
other? 
A. No. 
Q. If this accident occurred at 82nd Street, that would be 
a block south of where you would make the left turn to go onto 
Route 60, the by-pass of Fort Story? 
A. That is correct. 
Mr. Worhtington: I believe that is all. 
page 76 ~ RE-DIRECT EXAMINATION. 
By Mr. Weinberg: 
Q. Sergeant, how fast were you going as you went up At-
lantic Avenue? 
A. I would say I was doing approximately between 10 and 
15 miles an hour after I cut out off of 81st Street onto Atlan .. 
tic Avenue. 
Q. Is that after you got on Atlantic Avenue? 
A. Yes. My car is an automatic, and it was just shifting 
into the last gear when I picked her up at the point of impact. 
Q. How far had you traveled from the time you got onto 
Atlantic Avenue headed north until the time your lights picked 
her up? One carlength, I think you said Y 
A. Approximately one carlength. 
Q. You could not have gotten up any more speed? 
A. No. 
Mr. Weinberg: I thank you, sir. 
ROBERT M. BOYD, 
called as 'a witness on behalf of the plaintiff, having been first 
duly sworn, testified as follows : 
Examined by Mr .. Weinberg: 
Q. Will you state your full name, please, sir? 
page 77 ~ A. Robert M. Boyd. 
Q. How old are you, Mr. Boyd Y 
A. 41. ! 
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Q. Where do you live, sir 7 
A. 8204 Atlantic A venue. 
Q. That is. about three houses from the corner of 82nd 
Street? 
A. That is correct. 
Q. That would be three houses north of 82nd Street on At-
lantic Avenue¥ 
A. On the west side of the boulevard. 
Q. Mr. Boyd, did you see this accident happen 7 
A. No, I didn't. 
Q. Did you come out after it happened 7 
A. I arrived on the scene shortly after it happened, yes. 
Q. Did you get on the scene before an ambulance came to 
take Mrs. Dana away¥ 
A. Yes, I did. 
Q. You did get there before then 7 
A. Yes. 
Q. I have a sketch ·here, sir. It is the one right in front of 
you, Plaintiff's Exhibit No. 7. There is an arrow here point-
ing north. Will you mark approximately where your house 
would be7 
A. (Does). 
page 78 ~ Q. About right there 7 
A. Yes. 
Q. Approximately how many feet is it from your house back 
to thP. cornP.r of 82nd StrP.P.t 7 
A. There is a one hundred foot lot there from the corner 
to whP.rP. my line starts. 
Q. About one hundred feet, sir, from your line; is that 
righU · 
A .. That is right. 
Q. Will you mark with an A where your house is 7 Would 
you put an A on there where you have drawn your house 7 
A. (Does). 
Q. Did you notice where the Wash burn vehicle had stopped 7 
A. It stopped approximately on the edge of my line. 
Q. Right on the edge of your line-on the edge of your 
line closest to 82nd Street or closest to 83rd 7 
A. Closer to 82nd. 
Q. That would make it just ab.out one hundred feet away 
from the intersection. Is that righU . 
A. That is right. 
Q. That was the J eepster, was it noU 
A. That is right. 
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Q'. It was stopped on the edge of your line? Will 
page 7'9 ~ you tell us where Mrs. Dana was lying when you 
came out? 
A. She was lying on the highway in the middle lane, ap-
proximately 10 or 15 feet north of the right-hand boundary 
of the intersection. 
Q. Would you put a B on the spot where you found her . 
lying? . 
A. (Does. 
Q'. I wonder if you would draw a line coming down from 
that and· write '' Mrs. Dana'' on the bottom Y 
A. (Does). 
'Q. And that you say is 15 feet from the north side of the 
intersection? 
A. That is correct. I did not measure it, of course, but I 
assume-
Mr. Wormington: I object Your Honor, to any assump-
tion. 
Mr. Weinberg: He can estimate distance. 
Mr. Wormington: I have no objection to estimates. 
A. My estimate of the distance is between 10 and 15 feet. 
By Mr. Weinberg: 
Q. That is very good. All right. Did you notice Mrs. 
Dana's wrist watch anywhere around Y 
A. No, I did not see Mrs. Dana's wrist watch. . 
· Q. Is this a picture of the Washburn car, about 
page 80 ~ which you have testified Y 
. A. It looks like it. 
Q. Is that what it looked like on.that night? 
A. I am not too sure about the top. 
Q. You don't remember whether the top was up or down? 
A. No. 
Q. · Do you remember whether that shield was up on the 
right-hand side of .the car-the opaque shield over the right 
window? 
A. I did not get close to the Jeep. 
Q. You did not notice that? . 
A. I did not notice whether that was on there or not. 
Mr. Weinberg: Answer Mr. Wormington. 
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CROSS EXAMINATION. 
By Mr. Wormington: 
· Q. Mr. Boyd, you were in your home, I take it, at the time 
the accident occurred Y 
A. No. I was driving home, on my way hQme. 
Q. Where were you when the accident occurred with ref er-
ence to the intersection, if you know¥ How far away were 
you¥ 
A. Well, I don't know where I was when the accident oc-
curred, because I wasn't on the scene. . 
Q. When you got there the accident had already 
page 81 ~ happened? . 
A. That is correct. 
Q. At sometime previous to your arriving there Y 
A. That is right. 
Q. The interval of time then between your arrival on the 
scene and the accident is totally unknown to you? 
A. That is correct. 
Q. It might have been five minutes, thirty seconds, half an 
hour, you don't know¥ 
A. That is right. 
Q·. So you honestly do not know in what positions any of the 
people or the objects concerned were before your arrival¥ 
That goes without saying? 
A. That is true. 
Q. You don't know whether any of the people or objects 
were moved after the accident or prior to your arrival at the 
scene? 
A. I don't know whether they were moved before I got there 
or not. 
Q. At the time you got there, as I understand it, you place 
Mr. Washburn's vehicle, according to your estimate, approxi-
mately 100 feet north, I believe it would be, of the intersection 
on the west side of Atlantic Boulevard Y 
A. Heading north, that is right. 
Q. Facing north Y And Mrs. Dana's body was 
page 82 ~ lying, I think you said, 10 or 15. feet, I believe was 
your estimate, north of the intersection and about 
in the center of the northbound half of the boulevard? 
A. That is correct. 
Mr. Wormington: That is all. 
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called as a witness o:p. behalf of the plaintiff, having been first 
duly sworn, testified as follows : · 
Examined by Mr. Fine: 
Q. Mr. Dana, would you state your full name, please, sir? 
A. G.eorge Hume Dana. 
Q. Mr. Dana, what is your ag«:;!? 
A. 59 years of age; 
Q. And your residence? 
A. 207-82nd Street, Virginia Beach, Virginia. 
-Q. And your occupation? 
A. I am the assistant manager for maintenance at the 
Elizabeth River Tunnel Commission, the tunnel between Nor-
folk .and Portsmouth. 
Q. Before that time what was your occupation? 
A. Two years prior to that I sold automobiles for Mr. 
Irving Kline. Four years prior to that I sold in-
page 83 ~ surance for Furr Lindsay & Gray. Thirty years 
prior to that I was an officer in "the Navy. 
Mr. Wormington: If Your Honor please, we are not in-
terested in his biographical sketch. I don't, think it is per-
tinent at all. 
Mr. Fine:. We submit it is pertinent, if Your Honor please, 
because we are going to introduce a sketch of the distances, 
and I want to ask him about his education, as to whether he 
had any training along those lines. 
Mr. Wormington: I still object to any further inquiry into 
his background, if Your Honor please. 
The Court: I think that would be pertinent. I will over-
. rule the objection. 
Mr. Wormington: We note an exception. 
Bv Mr. Fine: 
'.Q. Have you had any engineering education? 
A. Yes, sir. I graduated from Annapolis in the class of 
1920. I served thirtv years continuouslv. 
Q. Mr.,Dana, you did not see this accident, yourself? 
A. No, sir. 
Q. Did you arrive on the scene immediately following the 
injury sustained by Mrs. Dana? 
A. Yes, sir. I was informed of tne accident by a neighbor 
knocking at my front door, and I ran fast down 
page 84 ~ to the corner. I was there probahly a very few 
minutes after the accident. 
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Q. I hand you this drawing and ask you if you did not draw 
this to scale Y 
A. Yes, sir. 
Q. Would you step down here, please, sir. 
Mr~ Wormington: Let me look at it, please. 
(Examined by Mr. Wormington.) 
Mr. Wormington: Your Honor, I object to the introduc-
tion of this. I assume that Mr. Fine proposes to introduce 
it into evidence. It presumably shows locations of some of 
the vehicles concerned prior to the accident, which would be 
entirely an opinion on his part. I would have no objection to 
anything that was there presumably after he got there. 
The Court: Let me see it. 
Mr. Fine: What we will have, if your Honor please, is 
exactly what he knows about it. · 
By Mr. Fine: 
Q. Did you go out to see where the Wash burn car was fol-
lowing the accident? 
A. Yes, sir. 
Q. You saw that Y 
A. Yes, _sir, 
Q. These are measurements that you know, your-
page 85 ~ self, and not what someone told you Y 
A. I took them personally with a one hundred 
foot tape measure. 
The Court: We will have to strike that out. 
Mr. Fine : You mean as to the Washburn car Y If be took 
the measurement, Judge, wouldn't it be competent? · 
The Court: Gentlemen of the jury, I am going to admit 
this map here for what Mr. Dana can testify of his own 
knowledge. Any reference on here, or anything left as a 
reference as to the positions of any cars before the accident 
took place, you are to disregard altogether. This map is a<l-
mitted only for the purpose of showing the physical condi-
tions that Mr. Dana is in a position to testify concerning. 
Mr. Fine: Thank you, Judge. 
Mr. V!ormington: We note an exceptio;n. 
Bv Mr. Fine: 
· Q·. Would you come down here, sir Y 
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A. (Does). 
Q. Show his Honor and the gentlemen of the jury just the 
width of the boulevard and the physical surroundings there. 
Let me ask you some questions first. How wide is Atlantic 
Avenue? 
A. · Forty feet wide, four ten-foot lanes. . 
Q. You have them separated, according to this 
page 86 }- diagram, into 1, 2, 3 and 4 lanes. Is that correct? 
. A. Yes, sir; the outl;jide lanes being made of 
cement and the inside lanes being made of blacktop. 
Q. Is there any division on the highway, itself, as to white 
lines as to Lane 1, Lane 2, 'Lane 3 and Lane 4, or is it just 
plain macadam and asphalt? 
A. The only painted line on there is a double white line in. 
the center, which is broken at the intersection; so it does not 
extend beyond this point and this point (indicating). There 
is no painting here. There is 3: double solid white line in the 
center separating two lanes on the right and two lanes on the 
left. That is the same at every intersection at Virginia Beach 
back for many blocks. 
Q. Did you make these measurements, yourHelf? 
A. Yes. 
Q. What is the scale Y 
A. The scale is one inch equals twenty feet. · In other words, 
the width of this road is two inches on here. 
Q. Will. you tell us, please, from this· map that you have 
drawn the visible surroundings there-the houses, and so 
forth? 
A. Yes, sir. The north direction is toward Fort Story. 
In an easterly direction is the Atlantic Ocean. South is to-
ward the Cavalier Hotel, and west is toward the State Park. 
The cross street, 82nd Street, is 30 feet wide. It 
page 87 }- runs east and west. Atlantic Boulevard runs north 
and south and is 40 feet wide. There is a space of 
grass 44 feet wide, and to the west of that is an access gravel 
road 22 feet wide. 
·· Q. That adjoins what? 
A. The access gravel road deadends a half block to the 
south. It runs through, crosses 82nd Street, and turns into 
Shore Drive, Route 60. 
Q. Continue, sir. 
A. At this intersection there is a house-a duplex house-
with a fifty foot distance to the edge of the highway to the 
west. On the northwest cornet there is a house, No. 201-82nd 
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Street, with a garage apartment in the rear. The next house 
is 8204 .Atlantic Boulev.ard. . To the west of the corner house 
is a second·house, No. 205, and a third house, No. 207. At this 
corner, which is the southwest corner, there is, a house, No. 
200-82nd Street. At this intersection there is a small house 
a considerable distance hack, which I did not measure, more 
than one hundred feet back. Those are the buildings and the 
roads in that location. 
Q. Did you measure the distance of the Wash burn car after 
your wife was struck? 
A. No, sir. I only estimated by the fact that I looked and 
saw his car-the rear of it. At that time I did not know 
it was Mr. Washburn's car, because I was called from my 
house ·arid ran down, staying on this side of the 
page 88 ~ street until I saw Mrs. Dana lying on the highway 
at or about where I place my finger. 
Q. Would you put an X there, please? 
A. Yes, sir. (Does). 
Q. Would you show where Mrs. Dana was lying? 
A. (Does) The thing that gives me the reference point for 
that position is that this stop sign has a white post. There 
is an illuminated street light here which has a hood over it 
and throws a good light down on the highway. 
Q. Where is that light? 
A. That light is 42 feet irom the center of 82nd Street. 
Q. Is that where you have the street light there? 
A. That is where I have it. marked. 
Q. That is how far from where Mrs. Dana's body was lying Y 
A. I was coming from this direction. Mrs. Dana was here, 
and the light was to the left as I approached. 
Q. How many feet is the street light from where Mrs. 
Dana's body was, approximately?. 
A. Approximately thirty odd feet. From where I saw Mrs. 
Dana's body I did not make any tape measurement from there 
to the street light. 
Q. What"kind of light is that? 
A. That light is a 187 watt traffic-duty light bulb, 
page 89 ~ and was installed by the Virginia Electric & Power . 
Company and maintained by them. 
Q. Does that reflect sufficient light around that intersec-
tion? 
A. Yes, sir. I have gone there after dark and I base my 
estimate on my personal opservation that there would be ap-
proximately 100 feet of good illumination in both directions 
from the light toward that intersection sign. 
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Q. You have on there the Washburn car. Is that approxi-
mately where it stopped Y _ 
A. It is the best estimate I can make as to where it was. 
Q. How far was that from Mr. Boyd's home? -
A. The only way I can estimate it in connection with his 
home is the position which I have placed the car in here. 
Q. How far is Mr. Boyd's home from 82nd Street? 
A. There· is a one hundred foot depth to the lot, and- the 
building line is 15 feet, which makes 115 feet from this point 
to the edge of the street. 
Q. As I understand it that totals 115 feet? 
A. Yes, sir. 
Q. Assuming this is the property line running down there, 
and you say this is 15 feet Y 
A. A fifteen-foot setback. 
Q. With regard to where Mrs. Dana's body was 
page 90 ~ lying, was that within the building line or not, 
within the 15 feet? 
A. I would say the position of her body was approximately 
on the building line, set back from the edge of the street. 
Q. Was it within 15 feeU 
A. (Pause). It is very hard to answer that .close. 
Q. · But is it approximately 15 feet Y 
A. Approximately. I will put it that way. 
Q. You did not measure iU 
A. I said I did not know, sir, because I had no knowledge 
of the exact position of the body. I made the measurements 
afterwards. 
Q. These measurements are accurate? 
A. These are all accurate. The position of her body is my 
estimate. 
Q. In addition to that street light being right there where 
you have designated it on the corner of 82nd and Atlantic, 
state whether or not there are any other lights in that vicinity. 
A. Yes, sir. From 78th Street to 82nd Street at each inter-
section there is one street light on the west side of the high-
way.. There is. one here, one at 81st, 79th, and back to 78th. 
I checked those personally. There is one at 83rd. Overhead 
at 83rd there are illuminated traffic signs, illuminated by eight 
187 heavy-duty traffic light bulbs. 
page 91 ~ Q. What is the distance between A2nd and 83rd 
. Streets¥ 
A. 300 feet, sir. · There are six 50 foot lots facing on Atlan-
tic between 82nd and. 83rd. That 300 feet does :hot include 
your setback. 
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Q. If a car were stopped at the stop sign to let Mr. Wash-
burn go by on 83rd ~treet, how far back would the car be? 
Mr. Wormington: I object, Your Honor. 
By Mr. Fine: 
Q. How far is the stop si~ from 83rd and Atlantic? 
Mr. Wormington: Let me get the question. I have lost 
the question, Mr. Fine. 
Mr. Fine: Let rp.e change the question. 
By Mr. Fine: 
Q. How far is the stop sign at 83rd and Atlantic Street be-
fore entering into Atlantic Streett 
A. 83rd is Route 60. I have not made a measurement of 
the exact positio:n of the stop sign at 83rd which requires 
traffic going north to stop before turning left. I have got 
an exact measurement of this stop sign. 
Q. You did not measure 83rd, but you did 82nd? 
A. Yes, including the position of this sign here which says 
"20 miles an hour." I have not ~easured anything that I 
did not consider, myself, pertinent to it. 
Q. Is there anything else that I have not asked you about 
this plat that you want to bring to the attention of 
page. 92 ~ His Honor and the gentlemen of the jury? 
I 
Mr. Wormington: I object to that, Your Honor. That is 
just asking for a general statement from the witness. It is 
a highly improper question. 
Mr. Fine: I withdraw it, Judge. 
Bv Mr. Fine: 
· Q. Where is the 20 mile sign? 
A. 129 feet south of the center of 82nd Street in a southerly 
· direction is ·placed here a sign which reads, '' Maximum safe 
speed 20 miles an hour." The size of that sign is 4 feet by 4 
feet. Again, between 79th and 80th Streets, two blocks further 
down, in approximately the same relative position, which I 
did not put a tape on that one·, is another sign duplicating 
this one. . 
Q. In other words, before the scene of this accident he had 
to pass these two signs which said, '' Maximum speed 20 
miles an hour''? 
A. "Maximum safe speed 20 miles an hour." 
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Q. He had to pass that before he got to 82nd StreeU 
.A. Yes, sir. 
Q. In other words, it is not north of it, but south of itT 
A.' Two signs are south. 
Q. I just want to get that right because my friend inad-
vertently said north. They are south? 
A. The two signs are located physically south of 
page 93 r 82nd Street. 
Q. You have there the overhead illuminated 
signs? 
A. Yes, sir. 
Q. You only have one of those signs on this. 
Mr. Fine: May it please the Court, I would like to submit 
this as "Plaintiff's Exhibit No. 8." 
(Received and marked.) 
By Mr. Fine: . 
Q. Mr. Dana, of course you went out to the scene, as you 
have stated, after you were notified about this. Did you have 
a conversation with young Mr. Washburn, 
A. Not at the scene, sir, but at the hospital after he arrived 
there, after I followed the ambulance to the hospital. I talked 
with Mr. Washburn at the hospital. The first time at all I 
talked to Mr. Washburn was at the hospital. 
Q. What did he say at the hospital to you, 
Mr. Wormington: If Your Honor please, you sustained the 
the objection to my same question to the investigating officer 
as to what this gentleman said. 
The Court: That is a different proposition. I overrule 
your objection. 
Mr. Wormington: I note an exception. 
A. Do you want me to start at the hospital? . 
By Mr. Fine: 
Q. Yes, sfr. 
page 94 r A. I arrived at the hospital behind the ambu-
lance. As soon as I was assured that Mrs. Dana 
was under. the care of the doctors I approached young Mr. 
Washburn to ask him how the accident had happened, of. 
course to get the information. He said to me that he was 
46 Supreme Court of Appeals of Virginia 
George Hume Dana. 
traveling north on the inside lane, and that he saw Mrs. Dana 
standing on the highway; that he slowed his speed to 35 miles 
an hour; that he cut"i'.'s wheels to the left as quickly as possi-
ble; that he thought he had missed Mrs. Dana until he heard 
the noise-of course, striking her body; that he pulled his car 
over to the left, stopped and got out, and wenf back to the 
scene of the accident. 
Q. Did he state how close he was before he saw her Y 
A. No, sir. No exact measurement or distance was given. 
He did indicate to me, however, that he was very close be-
fore . he saw her and had only time enough, thank God, to 
swing his wheels in order not to hit her head-on, and thought 
he had missed her until he heard the noise. 
Q. You say he said he had slowed down to 35 miles an 
hourY 
A. Yes, sir. 
Q. How fast did he tell you he was going before he slo~ed 
down to 35 miles an hour? 
A. He made no admission of any speed other than that 
one statement of fact to me at the hospital. 
Q·. Substantially tell us, please, what he said as 
page 95 ~ to how far he said he was from her when he turned. 
A. He said he saw her only long enough to en-
able him to jerk his wheels to the left to try to avoid her. 
Q. Did you ask him whether or not he had good headlights? 
A. I asked him if he had on his bright headlights, and he 
said he had on his dim headlights. As he approached the in-
tersection he said he had his dim headlights on. 
Q. Did you find Mrs. Dana's watch on the highwayY 
A. Yes, sir. I did not know that she had lost her watch 
until the next morning when I went to the hospital to make 
arrangements to transfer her to DePaul Hospital. She went 
in the ambulance to DePaul, and I went back to the inter-
section to look f pr the watch. I found her watch on the road; 
no bracelet, just the watch which I had just recently purchased 
for her. It had been run over by an automobile, so it was of 
no value. But, I picked it up to have as evidence of loss. As 
to the position of that watch, I can indicate it on the sketch if 
you would likP., 
Q. Where was it? 
A. Because I marked that position. I even bent down and · 
picked up a piece of rock and made an X to make sure I would 
know where that watch was. · 
Q. _Would you come down here Y 
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A .. (Does) The watch was in the approximate 
page 96 ~ position I place this mark, which is right in line 
· with the northern edge of 82nd Street, at or about 
the intersection, since there is no painted line there of the 
blacktop and the cement. . 
Q. Would you be good enough to·underline "Watch''? 
A. (Does). . 
Q. I refer you to Plaintiff's Exhibits 2, 3, 1 and 4. With 
regard to the building line and sidewalks there, please state 
as to their widths. 
A. On 82nd Street there is a 15-f oot setback to the north 
and a 15-foot setback to the south, in which you cannot build 
a house closer to the side of the street. The· street itself 
is 30 feet wide. There is no curbing on either side ..of the 
street. This is a rough gTavel-treated surface. 
Q. Is that shown in that picture T 
A. Yes, sir. In other words, this is not what we normally 
call a :finished blacktop job. It is gravel-treated with tar and 
oil. That tapers off on the right and left of where there is 
loose gravel and then gTass. There is no sidewalk. 
Q. I will get you to take a seat. · 
A. (Does). 
Q. Would ·you be good enough to tell us, please, about Mrs. 
Dana; ·how she was when she. was taken to the hospital, her 
condition, whether she was in pain or not f Describe that. 
A. Yes, sir. The first contact was when I rushed 
page 97 ~ down to the highway. She was lying on her back 
on the road. A blanket had been placed on her up 
to her neck. I wanted to find out :first of all if she was con-
scious, so I spoke to her.· The words, I don't remember what 
I ·said or her answer, except she spoke. So, I knew she 
was conscious, That was my first idea that she wasn't even 
dead. 
So, I ran back to my house. I had asked somebody in the 
meantime, of course, if an amhnlance had been called, and they 
told me yes. I dashed hack, got in my car only half a block 
away, .and dr.ove down to the intersection. I arrived at the 
same time the ambulance did. The ambulance got there very . 
promptly. The ambulance picked up Mrs. Dana and took her 
to the Virginia Beach Hospital, to th~ emergency room. I 
parked right behind the ambulance and went in. 
The doctor examined Mrs. Dana. I could see that she had 
a large bump, slightly discolored already, almost the size of 
an egg, on her forehead. The doctor had pulled her skirt up 
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so that you could see the wound on her leg. She had a rather 
bad wound above the knee which was ·not bleeding profusely, 
but was bleeding. As we uncovered more of the body we 
could see that she had large discolored black bruises up to 
her hips. I asked the doctor to please have her X-rayed for 
any broken bones, which was done. He told me after reading 
the ;x:-rays that she had a broken, pelvis. At that time I did 
not learn that there .were three breaks in the pelvis. 
page 98 ~ However, I suppose there is other testimony to 
verify the actual conditions. She was taken from 
the X-ray room upstairs and placed in a bed in a ward con-
taining about four other people. 
·Q. Then I believe she was removed to DePaul Hospital Y 
A. She was given sedatives that night.. I called our family 
doctor, Dr. Venner. He recommended that we take her to 
DePaul Hospital and have Dr. Duncan called the next morn-
ing. By ambulance we took her to. DePaul Hospital. Dr. 
Duncan met her at the door. Dr. Venner came in slightly 
later, and from then on I knew I had her in the hands of the 
best attention I could get. 
Q. You have made a memorandum of the out-of-pocket ex-
penses that you have incurred -q.p to a certain dateY 
A. Yes, sir. · 
Q. And these are the bills Y 
A. Yes, sir. 
Mr. Wormington: Your Honor, if Mrs. Dana has incurred 
them, I have no objection to them. If Mr. D~na has incurred 
them, I do not think they are admissible. 
The Court: The objection is overruled. 
Mr. Wormington: I note an exception. 
Mr. Fiiie: The watch was purchased ,January 6, 1955, from 
D. P. Paul for $79.00. We do not ... claim, Your Honor, that 
the watch was w.orth $79.00 on the date of the accident, having 
had it from January to October. But, that is 
page 99 ~ merely what he paid for it. 
By Mr. Fine: 
Q. You paid Dr. Dqncan $175.00, did you notY 
A. Yes, sir, and I still have a few more bills coming. 
· Q. And you have paid the .DePaul Hospital $680.45. You 
have a bill there marked "Paid" of Dr. Duncan. You have a 
bill of $75.00, paid by a check of Mrs. Dana, of Dr. Venner. 
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You have four nurses' bills that have been marked "Paid" of 
$36.00, $45.00, $45.00, and $45.00. · 
A. That is a practical nurse that I had after she got out 
of the hospital. 
Q. That is for November 23rd to 26th, November 27th to 
December 3rd, December 3rd to December 10th, and Decem-
ber 10th to 17th. 
A. Paid each week. 
Q. And you paid the Virginia Beach Hospital $46.751 
A. Yes, sir. 
Q. And you paid the Virginia Beach Rescue Squad for 
the ambulance $20.00 T 
A. Yes, sir. 
Q. Now, in addition to that were any clothes of Mrs. Dana 
damagedT 
A. Yes, sir. Her skirt, of course, was badly torn.. She had 
on a sweater or jacket. She had on, of course, underclothing. 
Q. What would be a reasonable value of the loss 
page 100 ~ of. that? Could you give us your judgment on 
that? 
A. I wrote it down at the time, and you have it there, but 
my memory does not serve me exactly as to what it was. 
Q. Do you want to refresh your memory¥ 
A. It was $20.00 or $40.00. 
Q. $20.00T 
A. I can't remember it, sir. 
Q. You say yo~ have some other bills T 
A. Yes, sir. 
Q. That remain unpaid? 
A. Yes, sir. 
Q. Would you tell us about those T 
A. They are not very large, but we do have a bill for the 
last X-ray taken by Dr. Eley at the instructions of Dr. Dun-
can. I haven't gotten the bill. That is the reason it hasn't 
been paid.' We also have not gotten Dr. Duncan's bill for 
visits, since I paid the hospital, because he would prefer to 
wait until it is all over and pay him when he renders a bill. 
So I will have to estimate his bill. I think we have made 
about :five visits to Dr. Duncan's office. That would be ap-
proximately $25.00. There are about $45.00 or $50.00 more in 
bills that will come in. 
Mr. Fine: I would like to introduce these bills, may .it 
please the Court, as one exhibit. . 
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page 101 r . (Received and marked "Plaintiff's Exhibit 
9. ") 
By Mr. Fine: 
Q. With regard your wife's health prior to the accident, 
she was suffering from high blood pressure or hypertension. 
Is that correct? 
A. She had had some treatment, I understand, by Dr. 
Venner. 
Q. Since the ·accident state whether or not her condition 
has been aggravated-the high blood pressure. 
A. That I am not qualified to state, because I only know 
what Mrs. Dana tells me. 
Q. Of course, that would be hearsay. I won't go into that. 
A. I only know that she has been in generally good health 
with the exception of her infirmities as a result of the acci-
dent. We had a three-week vacation in Jamaica. The warm 
water down there and the swimming twice a day did her a lot 
of good, because it was following up the therapeutic treat-
ments which they gave her in DePaul Hospital where polio 
victims are taken for those treatments. · 
Q. How did she get along after she got out of the hospital 
with regard to attending to her household duties f 
A. She was at home during the number of weeks I had the 
practical nurse, in bed, which was from the time of dismissal 
from the hospital-discharge from the hospital-
page 102 r to the 17th of December, I think was the date of 
the last. During that period of time she was con-
fined to her bed. I had placed a bed on our porch downstairs 
so she would not have to climb any stairs. We have a toilet 
space close by down in the furnEJ,ce room, and the kitchen is 
nearby. The practical nurse cooked the meals and served 
them to her there. I left in the morning and came back in 
the evening, and only know from hearsay that !She got up 
and took some exercises each day, but she was in bed there 
until the 17th of December. 
After that she began to move around the house so1Tie, and 
then later was able to go upstairs. The first time she went 
up the steps I went with her, with my arm around her to give 
her adequate support so she would not fall down the steps. 
Q. You have stated that Mr. Washburn told you he had 
his dim lights on, and not his bright lights. Did he give you 
any other reason for not seeing her before while she was out 
.in the street, beside the dim lights! 
A. No, sir. The impression that I had-
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Mr. Wormington: If Your Honor please, I object to any 
impression. I have no objection to statements, but not im-
pressions. 
By the Court: 
Q. Testify only as to what you actually remember. 
A. I do not remember Mr. Washburn giving 
page 103 ~ me any other information except that he had only 
time enough to turn his wheel before he struck 
Mrs. Dana. Those words he did tell me. 
By Mr. Fine: 
Q. Did he tell you how long he had the dim lights on T 
A. No, sir. 
Q. Did he give you any reason for not having his bright 
lights onT · · 
A. No, sir. 
Mr. Fine: Your witness. 
CROSS EXAMINATION. 
By Mr. Wormington: 
Q. Mr. Dana, if Mr. Washburn had been meeting some 
traffic heading south at the time, it would be normal for him 
to have his lights on low instead of high beam, wouldn't it T 
A. You are going a little bit too fast for me. I am trying to 
follow you exactly. You are giving me directions, and every-
thing. Please repeat the question slowly. 
Q. Mr. Washburn undisputedly before the accident hap- · 
pened was heading north T 
A. I .assume he was heading north, yes, sir. 
Q. You stated that he told you he had his lights on low 
rather than high beam T 
A. Yes, sir. "Dim" is the word he expressed to me. 
Q. If he had been meeting cars heading south, 
page 104 ~ in the opposite .direction in which he was going 
just before the accident, it would have been natu-
ral and normal to have had his lights on low rather than on 
high beam, would it not? 
A. I would not say it is natural. If he obeyed the rules-
Q. In other words-
Mr. Fine: Let him answer. 
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By Mr. Wormington: 
Q. Do you have some further explanation 7 
A. You are giving me an assumption, sir. I am trying to 
give you the answer to that assumption the best I can. I 
cannot say why he would have had on bright lights or dim ' 
lights. He told me he had on dim lights. If he was meeting 
cars coming from the other direction, and he obeyed the in-
structions of good highway . driving, he would have had 
dimmed his lights meeting other cars coming toward him. 
Q. Wasn't that what my original question was? 
A. No, sir. 
Q; Well, we will let that pass. You, of course, did not see 
the acccident happen 7 
A. No, sir. . 
Q. You are by now, if not before, fairly familiar with the 
scene of the accident? 
A. Yes, sir. 
Q. · And these signs that speak not of the speed 
page 105 ~ limit, but maximum safe speed of 20 miles an 
hour, in every case without exception have an 
arrow with a right angle bend in it, do they not 7 
A. That is correct. These two signs both had an arrow 
with a bend on them. 
Q. What. does such an arrow with such a bend indicate to 
you on a highway sign 7 
A. That you are approaching a turn. 
Q. And where it is a right angle arrow rather than a 
curved arrow, what does that indicate to you? 
A. A right angle arrow? 
Q. In other words, instead of the arrow being gradually 
curved, having it at an actual right angle, what does that 
indicate to you? 
A. That would indicate that the warning sign there was to 
indicate a 90 degree left turn. 
Q. Exactly. That is in fact what the situation is there, 
where you make a left turn off of the Virginia Beach Boule-
vard, or Atlantic Avenue-whatever you want to call it-onto 
Route 60 or the Shore Drive, or whatever you wish to call iU 
A. At 83rd Street there is a 90 degree turn. 
Q. And there are the same signs, are there not, on the far 
side-I don't know whether you call it Route 60 or 83rd 
Street-anyway, west of Atlantic Boulevard as 
page 106 ~ you approach Atlantic Boulevard from the west 
heading east 7 · 
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A. At 83rd Street I cannot answer the question, because 
I have not been there to check on it. 
Q. After this accident occurred you went up to our office 
and talked to Mr. Barbour Rixey, did you not? 
A. That is correct. 
Q. And you told him at that time your wife had never seen 
Mr. Washburn's car before the accident, didn't you? 
Mr. Fine: I object to that, if Your Honor please, as im-
proper-and he knows it. 
The Court: I sustain the objection. 
Mr. Fine: I ask Your Honor to instruct the jury to dis-
regard it as improper. 
The Court: Gentlemen, of the jury, disregard that ques-
tion. 
By Mr. Wormington: 
Q. You and Mrs. Dana saw the parents of this young man 
here while Mrs. Dana was in the hospital, did you not-that 
is, they came to visit your wife? 
A. You will have to ask Mrs. Dana that. 
Q. I say, you and your wife, both? 
A. Were present at the hospital? . 
Q. That is what I am asking you. Was there ,any occasion 
during the time Mrs. Dana was in the hospital that the par-
ents of this young man right here came to see 
pag·e 107 ~ your wife while you were present? 
A. Yes. I was present at one visit, yes, sir. 
Q. I assume that the accident was discussed? 
A. Not in any specific terms that I can answer. 
Q. Do you deny that Mrs. Dana made the admission to Mr. 
and Mrs. Washburn, the parents of this young man here, that 
she had never seen the automobile of young Washburn before 
the accident? 
A. I heard nothing like that to deny. 
Q. So you don't know whether she made such a statement 
or not? 
A. That is correct. 
Q. You are not in a position to either affirm that or deny it? 
A. I heard no statement to that effect. 
Q. Subsequent to that visit in the hospital you and Mrs. 
Dana, after she recovered sufficiently to get around, you and 
Mrs. Dana made a call on the parents of Mr. Washburn here, 
did you not? 
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A. That is correct, sir. 
Q. And you had with you a statement that you wanted Mr. 
and Mrs. Washburn to sign saying that they had never heard 
Mrs. Dana make such an admission, did you not Y 
A. I am trying to remember what was on the piece of paper 
that I had, sir. 
page 108 ~ Q. It was prepared by your lawyer, wasn't iU 
A. No, sir. I wrote that piece of paper, myself. 
Q. Then you ought to know what was on it, shouldn't you Y 
A. Yes, sir-and I am trying hard to think, too. It is very 
difficult at this time to remember what I wrote on that piece 
of paper. 
Q. The purpose of your trip, I take it, Mr. Dana, was to 
get Mr. and Mrs. Washburn to sign this paper? 
A. That is correct. 
Q. Isn't that righU 
A. That is correct. 
Q. So it must obviously have been of som~ iinportanceY 
A. Yes. 
Q. It must have had something to do with this case, must it 
noU 
A. Yes, sir. 
Q. rhe outcome of it y 
A. Yes, sir. 
Q. And yet you tell this jury that you don't remember what 
was on that piece of paperY 
A. That is correct, sir. I do not remember. 
Mr. Wormington: ·No further questions. 
A. I wrote it myself many months ago. I find it very diffi-
cult, unless the piece of paper can be produced, to 
page 109 ~ commit myself in saying what was on the piece 
of paper. 
RE-DIRECT EXAMINATION. 
By Mr. Fine: 
· Q. As a matter of fact, did you ever hear Mrs. Dana make 
any such kind of statement as thatY 
· Mr. Wormington: If Your Honor please, he has answered 
the question. 
Mr. Fine: He says that he cannot affirm nor deny it. I am 
going to ask him whether he ever heard of any such statement. 
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A. My answer was that I never heard of any statement like 
that. I did not hear the statement. I honestly can't remember 
what was on the piece of paper. · 
Mr. Fine: That is all. 
* * 
page 110 ~ 
* * 
.. MARY COLEMAN DANA, 
the plaintiff, having been first duly sworn, testified as follows : 
Examined by Mr. Fine : 
Q. Are you Mrs. Mary Coleman Dana Y 
A. Yes. · 
Q. Will you tell your age, residence and occupation Y 
A. I am 52. I live at 207-82nd Street, Virginia Beach. 
I am a homemaker. 
Q. How long have you been married Y 
A. Thirty-three years. 
Q. I want to ref er you to October 6, 1955. You were living 
down at the beach at that time Y 
A. Yes, we were. 
Q. Before you met with these personal injuries what was 
the condition of your health regarding your getting around, 
,and so forth Y 
A. Well, I was fine. 
Q. You had some hypertension Y 
A. Yes. 
Q. Did that impair you any? 
A. No. 
page 111 ~ Q. As you proceeded along at 82nd Street and 
Atlantic Avenue about what time was it? 
A. 7 :30 in the evening. 
Q. 7:30 P. M.Y 
A. Yes, sir. 
Q. Was that a clear night? 
A. Yes, it was a clear night. . 
Q. When I ask you that, I mean had it been raining or had 
it been clear all day Y 
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A. No, sir. It had been clear all day. 
Q. Was it dark or was it light at that time? 
A. It was dark. ' 
Q. And you were going in which direction, 
A. I was going west on 82nd Street. I walked down on the 
beach, which was something that I did two or three times a 
day since 1941, taking my grandchildren down there, too. 
Q. When you started to cross were you on the north side, 
crossing from the north side, going from east to west? · 
A. Yes, sir, I was on the north side. 
Q. As you started to go across what did you do? 
A. Well, as I started to go across the boulevard I stopped 
right there at the intersection and looked to my left, which is 
south, and I saw this car coming with its dim lights on, and 
I thought-
Q. How far away was that when you first saw 
page 112 ~ it, approximately? 
A. I would say approximately two blocks; 
Q. Then after you saw this car approximately two blocks 
away what did you do then? · 
A. Then I looked to my right, which is north, and there 
was nothing coming then, so I decided that I had plenty of 
time to get across. So, I started across the boulevard and 
I got approximately, oh, I suppose five or six steps, maybe 
ten, when I looked back, and he was coming so fast that I 
realized I did not have time to get out of the w:ay. 
Q. How far had you reached in the boulevard, considering 
that the boulevard is divided into four lanes of traffic, two 
going north and two going south? 
A. I had crossed the first lane. 
Q. Then when you saw him coming what did you do? 
A. Well, I stood still because I thought he would go around 
me. When I realized-well, I don't suppose I realized-I 
automatically tried to turn to get out of the way. The next 
thing I knew I was lying in the road. 
Q. Then when you started out into this intersection on the 
north side of 82nd Street, started across, how far would you 
say that car was? · 
A. I would say about, well, approximately, two-thirds of 
a block away. 
Q. Two-thirds of· a block away? 
page 113 F A. Yes. Q. When you started across? 
A. Oh, no; about two blocks when I first saw it. 
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Q. Then the second time you saw it how far was it away? 
A. About two-thirds of a block. 
Q. When you saw it the second time could you give us an 
estimate of its speed? First of all, do you drive an automo-
~? • 
A. Yes, sir, I do. 
Q. How long have you been driving? 
A. I have been driving since I was 19. 
Q. Would you tell us then about what speed he was making 
when you saw him about two-thirds of a block away from you? 
A. Well, it looked to me like he was going approximately, 
around 45 miles an hour or faster, because I did not have time 
to get out of the way. 
Q. At that time when you were in this standing position-
you say you had reached the second lane of travel-was any 
traffic in the opposite direction? 
A. No, sir. 
Q. It was clear and he could have turned completely to the 
left of you? 
A. Yes, sir. 
Q. After that car hit you do you know what 
page 114 ~ happened then, or were you unconscious? 
A. No, sir, I don't. 
Q. You were then taken to the Virginia BeaC'h Hospital? 
A. Yes, sir. 
Q. And then transferred to the DeP.aul Hospital? ' 
A. Yes, sir. 
Q. While you were in the hospital convalescing did you also 
use crutches? 
A. Yes, sir, I did. 
Q. What other instrumentalities did you have? 
A. I had a brace for this leg that was made- of canvas and 
leather, and it had two metal strips on either side that would 
bend when your knee bent .. 
Q. How long did you have to wear that brace? 
A. I wore that for about two and a half or three months. 
Q. And after you were released from the hospital did you 
have these private nurses? 
A. I had a practical nurse. 
Q. You had a practical nurse Y 
A. Yes, sir. · , 
Q. About how long was it before you were able to get out 
of the house following October 6th? 
A. I remember the exact date. Of course, I did go for a 
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ride in the car with Mr. Dana once around Christmas time. 
But, it was the 28th of January when I got out of 
page 115 ~ the house, because my mother had a very serious 
operation and I just had to go down to the hos-
pital to be there. That was the first time. 
Q. When you saw these lights as you said about two blocks 
away, were they bright or were they dim Y 
A. No, sir; they were dim. · _ 
Q. At this intersection, having lived there for how long-
A. Since 1941. 
Q. -is there a light at the corner there Y 
A. Yes, sir. There is a street light on the northwest cor-
ner, and there is also an illuminated sign at 83rd Street. 
That is a white sign, so it does reflect the light. You can 
see that sign about ten blocks, I guess, away. · 
Q. Can you tell His Honor and the members of the jury 
from the second time you saw him when he was two'-thirds of 
a block away if he decreased his speed at anytime or increase~ 
his speedY 
A. No, sir, I could not say. 
Q. Can you tell whether or not he eve:r applied. his brakes, 
by hearing any screeching sound Y · 
A. No, sir. 
Q. How do rou feel now with regard to any aches or pains Y 
· .A. Well, in damp weather it aches. I call it a 
page 116 ~ pain. If I sit for any length of time and get up, . 
I still have excruciating pain in my hip. I have 
to stand for a few seconds before I can walk off. 
Q. Mrs. Dana, with regard your hypertension, did your 
hypertension bother you very much before the accident or noU 
.A. No. In fact, I did not know I had it. 
Q. You know you have it now, do you Y 
.A. Yes, sir. . 
Q. Is your condition better or worse since the accident Y 
A. Well, it is not nearly as good. 
Q. I understood you to say that you were crossing over 
82nd Street at the north side Y · · 
.A.. Yes, sir . 
. Q. State what portion 1of the st~eet or the sidewalk you 
were on. Were you crossing at the building line or beyond the 
· building line Y 
.A. There is a gravel path there which we always use. 
Q. Is that the building line or not Y · . 
A. Oh, no. You mean do buildings come out to that edgeY 
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Q. No. You see, there is the street, as you know, and then 
there is a gravel path, and there is a house. Is that right? 
A. Yes. · 
page 117 ~ Q. Is that the regular, usual, customary walk-
way or not? 
A. Yes, it is. 
Mr. Fine: That is all. Your witness. 
CROSS EXAMINATION. 
By Mr. Wormington: 
Q. Mrs. Dana, as I understood, before the accident occurred 
you were in reasonably good health T 
A. Yes, sir. . 
Q. You were able to get about without any difficulty at all, 
I take it? In taking long walks you had no difficulty in maneu-
vering yourself? 
A. No, sir; 
Q. You were as agile on your feet as the average person, 
I take i U You had no difficulty in moving T 
A. No, sir. . 
Q. Before the accident happened, as I recall, you were head-
ing west, away from the ocean, on 82nd Street T 
A. Yes, sir. 
Q. You say that you were crossing or attempting to cross on 
the northern side of 82nd Street, or were you in the middle 
of 82nd Street T 
A. I was on the northern side. 
Q. Are you positive of that T 
page 118 ~ A. I am positive. 
Q. So I take it that Mr. Jennette is wrong if 
he said he saw you in the middle of 82nd Street T 
A. Well, I think he is, yes, sir. · 
Q. You came up to the edge of Atlantic Boulevard there T 
A. Yes. 
Q. Did you stop T 
A. Yes, sir. 
Q. You were by yourself T 
A. Yes, sir. 
· Q. At that point at Atlantic Boulevard or Avenue, which-
ever you choose to call it, going to the south from where the 
defendant came is straight for a considerable distance, is it 
not? 
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A. Yes, sir, it is. 
Q. At the time this accident occurred, when you looked to 
your left, to the south, which is where I understand you first 
looked-
.A. Yes, sir. . 
Q. -there was no obstruction of your vision for a consider-
able distance, three or four or five or ten blocks down there. 
Am I c"orrecU 
A. Yes, sir. 
Q. The weather was clear 7 
page 119 ~ A. Yes, sir. 
Q. You, in fact, did see, you say, an automobile 
coming¥ 
A. Yes, sir. 
Q. That was about two or three blocks away7 
A. · About two blocks. 
Q. Two blocks away? 
A. Yes, sir. 
Q. It had dim lights on 7 
A. Yes, sir. 
Q. By that you mean the lights were not on high beam, 
but were on low beam. Is that correcU 
A. Yes, sir. 
Q. Wh.en you looked to your right, which I understand you 
did immediately thereafter-
.A. Yes, sir. 
Q. -you say there was no traffic coming from your right 7 
A. No. It had already passed. . 
Q. There had been some coming? 
A. Yes, sir. 
Q. Where was that traffic when you looked to your left, if 
you know7 
A. When I looked to my right, you mean 7 
Q. No ma 'am. When you :first came up, as I 
page 120 ~ understood, and stopped at the edge of the inter-
section, you looked to your lefU 
A. Yes, sir. 
Q. And you saw a car coming heading north about two 
blocks away? 
A. Yes, sir. 
Q. Just that one car·Y 
A. Yes, sir. 
Q. Am I correct Y 
A. Yes, sir. 
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Q. You said that you looked back to your right and there 
were some cars that had alreadv come bv. Had vou seen 
them before then? • • • 
A. Yes, I had. 
Q. Where were they when you first saw them 7 
A. When I first saw the cars-I think there were two cars 
-they were making the turn at 83rd Street to go south. They 
passed by, which made it safe for me to walk across the street. 
Q. In other words, they had gone through the intersection 7 
A. Yes, sir. 
Q. Is that correct? 
A. Yes, sir. 
Q. And had gotten south of the intersection 
page 121 ~ before you even started into the intersection? 
A. Oh, no. 
Q. Where were they when you started into the intersection, 
Mrs. Dana? 
A. When I got to the edge of 82nd Street and Atlantic 
A venue, I stopped there and looked to my left, and I saw 
this car which I thought was about two blocks away, and I 
thought, judging by the speed I thought he was making, that 
I had plenty of time to get across the boulevard. Then I 
started across, and as I started I looked to my right, and as 
I looked to my right this car came around 83rd Street going 
south. He went on past 82nd Street, and I looked back to 
my left and Mr. Washburn's car was then about, I would say, 
as well as I can judge, about two-thirds of a block away-
Q. If I may interrupt you for a moment there at that point 
-You looked to your left and you saw a car approaching two 
blocks away, you looked back to your right and, as you watched 
to your right, two cars came around the curve, I take it, of 
Route 60 or 83rd Street, whichever you choose to call it? 
A. Yes, sir. 
Q. They came _ on down, traversed that one block to the 
block where you were? 
A. Yes, sir. 
Q. And went on past the intersection as you 
page 122 r were walking across the street, or as you started 
up, or before you started up? 
A. As I started to walk across. 
Q. So from the time you started up from your stopped posi-
tion walking across, you kept looking to your right, watching 
these cars as they came around 83rd Street 7 
A. Because I had already looked to my left. 
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Q. And you saw the car two blocks away? 
A. Yes. 
Q. You did not know what its speed was when you first 
saw it, did you Y 
A. No. 
Q. It could have been going 10 miles an hour, or 60. miles 
an hour, you just did not know. Am I correct? 
A. I judge it was going probably about 35 or so. 
Q. Was your estimate of its speed at that time, about 35T 
A. I don't think I even thought abou,t it . 
. Q. Did you know what its speed was, or can you give us an 
. estimate or what your opinion of its speed was Y 
· A; My opinion was that I had time to. cross the street. 
Q. No, that is not what I asked. If you can't don't hesitat.e 
to say you can't. I want to know if you can give me your opin-
ion of what its speed was in miles per hour. 
A. I would probably say 35 or 40 miles an hour. 
Q. You knew the speed limit there was 35, did 
page 123 ~ you noU 
A. Yes, sir. · . · 
Q. So -when you first saw this car about two blocks -away 
you thought you had time to get across ahead of it Y 
A. Yes. 
Q. You knew then that it was going, or you thought it was, 
according to your opinion, 35 to 40 miles an hour? 
A. Yes, sir. 
Q. A speed that you knew was in excess of the speed limiU 
A. Yes, sir. 
· Q. Is that correct? 
A. Yes, sir. 
Q. You therefore started out into the street, looking to 
your right as you did so. Am I correct? 
A. Yes, sir. 
Q. You continued to look to your right and saw two cars 
come around the curve there, the right angle bend at 83rd 
Street? · 
A. Yes, sir. 
Q. You saw them come down that one block to your inter-
section and go through the intersection ahead of you as you 
were going across. Is that correct Y · 
A. Yes, sir. 
Q. And during that entire interval of time you 
page 124 ~ kept your eyes not fixed necessarily, but more or 
less on them, isn't that right, watching their 
movements? 
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A. Yes, sir. 
Q. And ignored the car to your left at that time? 
A. I could, because he was in the other lane from me. 
Q. Which lane was he in 1 
A. He was in the left lane going north. 
Q. In the inside or lefthand lane 1 
A. Yes. 
Q. That was when you first saw him two blocks away? 
A. Yes, sir. 
Q. You did not see that car again-that is the car that ulti-
mately struck you, the one that you saw two blocks away-
until after you had diverted your attention from these south:. 
bound cars and they had passed through the intersection 
ahead of you 1 You then looked back to your left .and you saw 
the Wash burn car bearing down on you 1 
A. Yes, sir. 
Q. Isn't that correct 1 
A. Yes, sir. 
Q. At a speed that you judge or estimate to be 35 miles- per 
hour or faster? 
A. Yes, sir. 
Q. Is that correct? 
A. Yes, sir. 
page 125 t Q. And it was then too late for you to do any-
thing but just get hit, wasn't iH 
A. Yes, sir. . 
Q. You were unable fo do anything else at that time? 
A. I tried to turn back, to go back. 
Q. But by the time you looked back and saw him bearing 
down on you, you had time only to turn and nothing else? 
A. That is all. 
Q. In other words, we can't time these things because they 
are fast, I know, but within, shall we say, a split second of 
the time you saw that car for the second time you were struck? 
A. Yes, sir. · 
Q. At that time you were about halfway between the east-
ern edge of Atlantic Boulevard and the center line .of the 
eastern half of Atlantic Boulevard. Am I correct? 
A. I had just-
Q. Do I make myself clear with those descriptions? 
A. Yes, you do. I"had just crossed the first ten·feet. 
Q. That is at the time you saw him the second time? 
A. At the time I s.aw him the second time, yes, sir, I had 
just crossed the first ten feet, and I looked back to see again 
and that is when he-
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Q. -was right on top of you Y 
page 126 ~ A. Was right oii. top of me. 
Mr. Fine: She did not say that. She said two-thirds of a 
block away. 
Mr. Wormington: You may have her on re-direct if you 
like. 
By Mr. Wormington: 
Q. You can be positive of what you have just told me, can 
you noU 
A. Absolutely. 
Q. That is firmly fixed in your mind Y 
A. It certainly is. 
Q. You will never forget it Y 
A. No. 
Q. What you are telling me is as close to being correct as 
you can possibly make it Y 
A. Yes, sir, it certainly is. 
Q. So that when you had taken five or six steps out onto the 
hard surface after having looked to your right for sometime, 
and followed the course of these southbound cars while they 
went at least a block or perhaps a little more-
A. No, not that far. 
Q. You saw them come around the curve, didn't you Y 
A. Yes. 
Q.· And then go that block to 82nd Street where you were Y 
A. Yes. · 
page 127 ~ Q. And ~ross in front of you Y 
A; Yes. 
Q. And as they ·crossed in front of you, you then looked 
back to your left Y 
A. Yes. 
Q. So I am assuming that is a. block-give or take a block, 
we will say-that they went while you watched them. Am I 
correct about thaU 
A. Yes. 
Q. You then looked back to your left, and it was then that 
you saw Mr. Washburn's car bearing down on youY 
A. It was about two-thirds of a block away. 
Q. In any event, regardless of your estimate of the distance 
it was from you or of its speed, when you saw it you were in a 
position where you could not do anything but stand there and 
get hiU 
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A. Well, I stood there, Mr.-
Q. Wormington. 
A. -Wormington, because I thought he would go around 
me. He had .plenty of room to go around me. 
Q. He had wlJ.aU , 
A .. I said, I stood still so he could go around· me. 
- Q. Am I correct. in this : that you stated you had walked, 
· out at the time you saw him that second time so 
page 128 ~ t~t you were in a position where you had gone 
, about 10 feet onto the hard surface Y 
· A. Yes, sir. 
Q. That would put you right at the edge of the lane he was 
in, wouldn't iU 
A. Yes, sir. 
Q. What makes you think then he would have all kinds of 
room to go around you Y Do you mean by going over to the 
other half of the road Y 
A. Oh, no. 
Q. But, in any event, regardless of what room he may or 
may not have had, from the time you saw him that second-time 
you were powerless to take any action to save yourself right 
up to the moment you were struck Y 
· A. Yes, sir. . 
Q. You could not make any effort, yourselfY You did not 
have time enough to make any effort to get out of his wayY 
A. Don't you think I would have Y · 
Q. If you had had time to get out of his way, and you had 
seen him in time to do it, you could have stepped back, could 
you not, as quickly as I ,am doing it right nowY 
.. A. Mr. Wormington, there was a car in the lane that I 
was in, too. 
Q. Well, where was that car when you first saw iU 
A. That car I did not see when I first looked. 
page 129 ~ I saw that car when I looked back the second time. 
• It was just beginning. I did not .know that it 
turned from 81st Street. But, it. had not gone very far. 
Q. Where was that car when you first saw iU 
A. I said I did not see it the first time. · 
Q. I did not ask you that. I said, where was it when you 
first saw iU I take it that you did see iU 
A. Yes, I did. 
Q. Where was it when you first saw iU . 
A. I would say it was probably about three-fourths of the 
block down away from me. 
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Q. Where was it relative to Mr. Washburn's cad 
A. Well, the car that I am just speaking of, the one in the 
right lane, was in the same lane I was. Mr. Washburn's car 
was in the left lane. -
Q. And this was at the. time you looked back the second 
time and saw it Y ' 
A. Yes. 
Q. You just used the expression that this other car was in 
the same lane you were in Y · 
A. Yes. 
Q. Were you in the righthand. lane or were you standing 
there 10 feet on the hard surface on the line between the two 
lanesY 
A. Well, I don't know whether my feet were 
page 130 ~ exactly on the line between the two lanes or not. 
I don't think I looked down to see. But, I would 
say that I was approximately right where the cement and the 
blacktop come together. . 
Q. Did you make any effort to get out of the way of that 
carY 
A. I said I turned, yes. 
Q. Iain speaking now not of Mr. Washburn's car, but the 
car in the right lane. 
A. No. He was coming slowly. 
Q. Were you standing in the path of that automobile? 
A. No. I was right exactly between the two lanes. 
Q. So you were not then, as you said a few moments ago, 
standing in the lane that he was in-that is, the car on the 
righU 
A. Let's see if I can tell you. You see .these lanes (refer-
ring to·diagr.am) Y 
Q. Yes, ma 'am. 
A. Well, this lane is cement. This lane is blacktop. I had 
crossed over the cement lane and, as well as I can be per-
fectly honest and frank about it, I had gotten to where the 
two la'D;es practically join. With a car coming in this right-
hand lane and a car coming in the lefthand lane, I thought it 
was the wisest thing for me to do to stand right where I was, 
because there was plenty of room, if they are careful driv-
ers, for both of them to pass me. 
page 131 ~ Q. In other words, then I take it that when you 
saw these two cars bearing down on you, you were 
approximately_:_not exactly, but approximately-in the divid-
ing point between the two northbound lanes. Is that correct? 
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A. Yes, sir. 
Q. You decided to stay there, or thought you could stay 
there, while one passed you on one side and one passed you 
on the other. Is that correct? · 
A. Yes,. because Mr. Washburn was coming so fast that I 
could not possibly have gone across in front of him. 
Q. From the time that you saw Mr. Washburn's car until 
you were struck it was just an instant, and you had ·no op-
portunity or no chance to do anything other than just look at 
him and get hit. Am I correct? 
A. That seems to be it. 
Q. And you .are positive of .that T 
A. Yes, sir; 
Q. Mrs. Dana, you saw Mr. and Mrs. Washburn, this young 
man's parents, when they visited you in the hospital in Nor-
folk, did you not? 
A. Yes, sir, I did. 
Q. And you admitted to them, did you not, that you had 
never seen their son's automobile before the accident or until 
it struck you T · 
A. No, I did not say that. 
page 132 ~ Q. You did not make such an admission T 
A. No, sir, I didn't. 
Q. Did you say anything to them about having seen or not 
seen their son's car, or an expression of opinion as to the 
blame, wherein the blame lay for this accident T 
A. What I told them was that I felt sorry for the boy, 
and I did not warnt to prosecute; that I did not want him to 
have to go to jail for it. I _felt sorry for him. I have children of 
my own, and I knew exactly how I would feel about it. I hoped 
they would not blame him too much. That is exactly what I ' 
said. 
Q. But you said nothing to either one of them, or in the 
hearing of either one of them, about never having seen the car 
of their son before the accident until being struck T 
A. I never remember saying anything about that. 
Q. I did not ask you if you remember. I want your posi-
tive or negative statement as to whether you made such a state-
ment. Certainly you wquld know if you made the statement, 
would you not? 
A. I certainly would. 
Q. Did. you or did you not T 
A. No, sir. 
Q. You are under oath .. 
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A. Yes, sir. _ 
Q. You make that answer under oath? 
page 133 ~ A. Yes, sir. 
Q. That you never made such an ,admission or 
statement, or some words to that rough effect, to them? 
A. Yes, sir. 
Q. Now they visited you a second time, did they not? 
A. They did. 
Q. Did you make such an admission that time? 
A. No, sir. 
Q. Was their son with them on either of those times Y 
A. I never saw the son. 
Q. You never saw him at all? · 
A. No, sir. He came t" see me, and I think the first time 
I was asleep. The second time I don't remember why I did 
not see him, but I did not see him. 
Q. You were with your husband, were you not, when you 
and your husband w~nt to see Mr. and Mrs. Washburn some-
time after the accident¥ - · . ' 
A. Yes, sir. · . 
Q. You, of course, were in court and heard his testimony 
about his having a piece of paper that he wanted the Wash-
burns to sign? 
A. Yes, sir. 
Q. You were present when he made an effort to get them to 
sign iU 
A. Yes, sir. 
page 134 ~ Q. If you had not made any· admission, Mrs. 
Dana, what reason would he have used for having 
Mr. and Mrs. Washburn sign such a ·statement? 
A. Wen, Mr. Wormington, we went down there to see Mr. · 
and Mrs. Washburn because we knew the boy was under age, 
and we thought that they would feel responsible for him, 
and should be responsible for him. 
Q. This was after you had seen your attorney, wasn't it? 
A. No, sir. 
Q. You had not seen your attorney then? 
A. No, sir. 
Q. It was before you filed suit Y 
A. Yes, sir. 
Q. So you went to see them to get them to sign some paper? 
A. I did not get them to sign anything. 
Q. Your husband wanted to get them to sign some paper, 
and you accompanied him when he went? · 
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A. I accompanied him and called on them. 
Q. You took no part in the conversation that your husband 
had with the Wash burns concerning the signing or not sign-
ing of the pa per, did you? 
A. No, sir, I didn't. . 
Q. You just stood to one side and did not participate in that 
conversation? 
page 135 ~ A. I did not. 
Q. · I am correct about that, am I not? 
A. Yes, sir. 
Q. But your husband's purpose in getting this paper signed 
had to do- · 
Mr. Fine: If Your Honor please, we object and move to 
strike out any evidence about what the husband might have 
done in the case, as not binding on her. She did not author-
ize it or consent to it or acquiesce in it. 
The Court: I overrule the objection. 
Mr. Fine: I save the point. 
By Mr. Wormington: 
Q. His purpose in getting this paper signed had to do with 
whether or not you could recover damages for this accident, 
did it noU 
A. I don't think so, no. 
Q. You don't think so? 
A: No. 
Q. Do you know what it had to do with, Mrs. Dana? 
A. No, I am not sure. · 
Q. You .and your husband are as close as the_ average hus-
band and wife, if not more so? 
A. Yes, we are. 
Q. Did your husband ever discuss this paper with you be-
fore you went to see the Washburns that night? 
page 136 ~ A. Yes, sir, he did. 
Q. You were familiar with the contents of the 
paper at that time when you discussed it, weren't you? 
A. Yes, sir. 
Q. And you knew the significance of the signing or not 
signin~ of the paper, didn't you? 
A. ·Yes, sir. 
Q. Yet you tell the Court and the jury that you don't know 
what the paper was all about? · 
A. Well, we both tried to think and remember what it did 
have in it. 
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Q. And you can't remember any better than your hus-
band the contents of that paper that you tried to get the 
Washburns to sign that nighU 
A. No, sir. 
Q. They refused to sign it, did they not 7 
A. Yes, sir. 
Q. If. you had not made any admissions to Mr. or Mrs. 
Washburn, or to their son, about seeing or not seeing the car, 
as you say, there would have been no need for your husband 
to have gotten them to sign a paper stating that they had 
heard no such admissions from you. Isn't that correct? 
A. Yes, sir. 
Q. The purpose of getting such a statement signed under 
those circumstances would be useless or needless 7 
A. Yes, sir. 
page 137 r Q. There was at no time any obstruction of your 
view to your left? 
A. No, sir. · 
Mr. Wormington: That i1;1 all . 
• • • 
page 138 r 
Mr. Wormington: Judge, I wish to make a motion to strike 
the evidence of the plaintiff, on the ground that regardless 
of the presence or absence of any primary negligence on the 
part of the defendant, the plaintiff by her own testimony and 
that of her witnesses has convicted herself of negligence as 
a matter of law which would bar her recovery. My authority 
is the case of Ted Hopson v. Louise Goolsby, 196 Virginia 
832. 
(The motion was further argued, after which the following 
occurred:) 
The Court: I overrule the motion at this time, and will see 
what turns up here with the jury, and then I will consider 
the motion. · 
Mr. Wormington: Note my exception. 
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( The trial was then resumed in the presence of 
page 139 r the jury.) 
Mr. Fine : May it please the Court, I would like for the 
record· to show by concession that there were no traffic lights 
or signals regulating traffic at 82nd Street and Atlantic Ave-
nue. 
Mr.Wormington: And no marks or lines in the street other 
than the center lines in the highway that have been testified . 
to. Is that correcU 
Mr. Fine: That is right. 
W. H. WASHBURN, 
called as a witness on behalf of the defendant, having been 
first duly sworn, testified as follows: 
Examined by Mr. ·w ormington: 
Q. You are !'tr. W. H. Washburn, are you, sid 
A. Yes, sir. 
Q. What is your home address, Mr. Washburn? 
A. 505-21st Street, Virginia Beach. 
Q. How long have you been a resident of Princess Anne . 
County1 
A. All mv life. 
Q. How i~n~ have you been a resident where you are living 
now at Virginia Beach 1 . · 
A. Approximately 20 years. 
Q. This of course is your son here, the def end-
page 140 r ant in this case? 
A. Yes, sir. 
Q. Mr. Washburn, first and foremost, you know nothing of 
your own knowledge as to how this accident happened, do 
you? 
A. No, sir. 
Q. You were not there at the scene when it happened 1 
A. No, sir. 
Q. You know nothing so far as direct evidence is concerned 
of what happened? 
A. No, sir. 
Q. Where did you first see Mrs. Dana, this lady here who 
is the plaintiff, as far as you know with reference to this? 
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A. The first time I saw Mrs. Dana was in a room at the Vir-
ginia Beach Hospital. 
Q. How did you happen to be there! 
A. Well, my son come home and told me-
Q. Don't say what he said. Did he advise you of the fact 
that he had had an accident? 
A. That he had had an accident, and I went up to the hos-
pital. 
Q. What was Mrs. Dana's condition then as to whether she 
was conscious or in possession of all of her faculties Y 
A. She was conscious, but I don't think she was in possesc. 
sion of all her faculties. She was kind of inco-
page 141 ~ herent. ·. 
Q. This was how long after the accident, ap-
proximately, if you know! 
A. I think that was about 9 :00 o'clock that night. 
Q. The same night of the accident? 
A. Yes. 
Q. Did you see her husband there that night, too Y 
A. Yes, sir, I did. 
Q. When did you next see Mrs: Dana 1 
A. I saw Mrs. Dana the next night at the DePaul Hospital 
in Norfolk. 
Q. Was that in her hospital room in DePaul Y 
A. In her hospital r·oom; My wife and myself and son 
went to see her. • 
Q. Was there anyone else there at the time! Was Mr. 
Dana there, or anyone else 1 · 
A. There was no one else except a patient in the other bed. 
At that time the curtain was pulled around the other patient. 
Q. But grouped around Mrs. Dana's bed was who? 
A. Mrs. Dana, my wife, myself and my son. 
Q. Did you have any conversation with Mrs. Dana at that 
time with reference to the facts of the accident 1 
A, Yes, sir, I did. 
Q. Will you relate to the jury in your own words 
page 142 ~ your closest recollection of what those statements 
or conversations were· between you and Mrs; 
Dana? 
A. Well, of course I told Mrs. Dana that I was awfully 
sorry that the accident had h~ppened; that if there was any-
thing I could do to help her, I would be glad to do it. She 
told me that she did not know of anything that could be done; 
that it was just one of those things that happened; that it 
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could not be helped; that she did not see how it could have 
been helped; that she looked both ways, she did not see any-
. body coming, and she started across the street. 
· ~. Did she make any other statement about having seen or 
not seen your son's car 7 
A. She told me that she did not see anything; that she 
looked both ways. She said she did not see any lights, what-
soever. , 
Q. What did she say she then did, if she made any further 
statement? 
A. She just said she started across the street. 
Q. Was any further discussion had that evening that you 
recall about the accident at that time Y 
A. No, I don't think there was. We just talked a little. 
There wasn't anything else·mentioned about the accident. I 
told her that if there was anything I could do, I would be glad 
~~a . 
Q. When did you next see Mrs. Dana 7 
page 143 ~ A. I think it was approximately two weeks 
later I went back to the hospital again. 
Q. Was anyone with you at the time you went back? 
A. My wife and myself. 
Q. Was your son with you at that time? 
A. No, sir, he was no( 
Q. Did you see her in the hospital i;n her room Y 
A. I did. 
Q. In the same room that she had been in Y 
A. The same room. 
Q. Was anyone with her at that time? 
A. There was no one except the other patient that was 
in the other bed. · 
Q. Her husband then, I take it, was not there Y -
A. He was not there. 
Q. Was any conversation had or given during that visit 
concerning the happening of the accident Y . 
A. My wife and myself both told her all over again that 
we were sorry, and of course we wanted to help if there was 
anything we could do. She again assured us there was noth-
ing· we could do, that it was just an unfortunate accident, 
that she could not see how in the world he could be at fault, 
that she just. did not see him coming. 
Q. Did you see Mrs. Dana again before today? Let's put 
it this way: When did you next see Mrs. Dana, if you did Y 
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A. It was, a good lapse of time. I can't exactly 
page 144 ~ remember when. But, Mr. Dana called-I believe 
it was Mr. Dana who called my house and wanted 
to know if it would be convenient for him to come and talk 
with us. I wasn't at liome. My wife told him we would be 
glad to have him. 
So .he and Mrs. Dana came down and came in. We talked 
about the weather an<;!, '' How are you?'' and so forth, and 
how she was getting along, and sat around. There wasn't 
anything much else to say. We weren't real intimate. I was 
waiting to see why Mr. Dana came. 
So he :finally brought out a letter and· told me that he 
would like for me to read that and sign it. Of course, I read 
it. I can't exactly remember the words that were in it, but 
.it was a letter pertaining to the· fact that they had not ad-
mitted anything, being a,t fault or anything at all. 
Q. When you say "they" to whom do you refer? 
A. I think the letter said, ''Mrs.''-I think it is J. A. I 
am not positive about the initials-said, "Mrs. J. A. Dana 
has not made any. admission as to bei1.1g at fault or told me 
anything.'' I told Mr. Dana I could not sign that under the 
circumstances, after the things she had told me. 
Q. Did Mrs. Dana take part in any of that discussion about 
the paper? 
A. Not a bit, sir: . 
Q. Who took part in that conversation-you 
page 145 ~ and Mr. Dana and anyone else? 
A. Mr. Dana and myself. 
Q. Did your wife participate in "the conversation? 
A. She may have had something to say, but she did not read 
the letter or have anything of importance to say. 
Q. She was there? 
A. She was there. 
· Q. What action did Mr. Dana take when you told him you 
and your wife would not sign it? ·· 
A. He told me he was going to enter suit. I told him that 
was his privilege. 
Q. Did they then leave? 
A. At that time it was raining rather hard. I got my um-
brella and walked Mrs. Dana to the car. 
Q. Subsequent to that have you seen either Mr; or Mrs. 
Dana, to your knowledge, before today? 
A. No, sir. 
Mr. Wormington: You may inquire, Mr. ·Fine. 
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CROSS EXAMINATION. 
By Mr. Fine: 
Q. Mr. Washburn, as I understand it you did not see the 
situation-the circumstan.ces involved in the personal injury 
on the night of the accident Y 
A. I did not see the accident, no, sir. 
Q. You were paying a call on Mrs. Dana as a 
page 146 ~ matter of humanitarianism? 
A. Yes, sir. . 
Q. I believe they were hospitable and receptive to your 
interest in the case? 
A. They were very polite. 
Q. You were just as cordial as you could be, and so were 
they? 
A . .That is right. 
Q. As a matter of fact, when you called upon Mrs. Dana 
the first time she was in pretty bad shape, as you said Y 
A. Are you referring to the Virginia Beach Hospital Y 
Q. That is right. She was in right bad condition? 
A. Yes. 
Q. She was irr too much pain and aching to have much 
conversation Y 
A. No; she talked. 
Q. But she was aching and paining? 
A. She was aching and paining. I think she was under 
sedatives. She told me at that time it was just an unfor-
tunate thing, something that could not be helped. 
By Mr. Wormington: 1 
Q. Was that all Y 
A. At that time she told me she did not see how my son 
could be at fa ult. 
page 147 ~ By Mr. Fine: 
Q. Pursuant to that there was no criminal 
action taken in this case, was there Y 
A. Not to my knowledge. 
Q. She did not get a warrant out for your son Y 
A. Not to my knowledge. 
Mr. Wormington: Your Honor, I do not see that that has 
anything to do with it. . 
Mr. Fine: I want to show that that was what they were 
talking about. · 
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Mr. Wormington: Your Honor, the presence or absence 
of any criminal charge is totally immaterial. 
Mr. Fine: We want to show that my client and her hus-
band did not want to issue any criminal warrant in this case, 
and that they did not issue any criminal warrant. 
The Court: I do not think that is material to this. 
Mr. Fine: I want to show with regard criminal responsi-
bility; not civil. That is our view, sir. . 
The Court:· I do not think that the failure to issue a 
criminal warrant growing out of an accident is material or 
germane to the issue. 
Mr. Wormington: Will you so instruct the jury T 
Mr. Fine: If Your Honor please, what I am trying to ask 
you to rule is this-I agree with your ruling. I 
page 148 ~ know that is the law. Our position is, if Your 
Honor please,·that they had discussed- . 
Mr. Wormington: If Your Honor please, Mr. Fine is 
stating to the jury that which I submit is not proper. 
Mr. Fine: You interrupted me. 
Mr. Wormington: I certainly am interrupting you. You 
are telling the jury something after the Judge has ruled. 
(The following proceedi.ng was had in the absence of the 
jury:) . 
Mr. Fine: If Your Honor please, what I want to show is 
that she meant he wasn't at fault with regard to any criminal 
responsibility; not civil. That is what I think I have a right 
to examine him on, Your Honor. Pursuant to that conversa~ 
tion there wasn't any warrant issued in the case. That is 
why I say it is material and relevant. He is trying to inti-
mate that we are taking that position civilly. He may deny 
it, if Your Honor please, but I submit that I have a right to 
examine him on that phase of it. 
Mr. Wormington : In the first place, Your Honor, there is 
absolutely no evidence that that was the case. 
Mr. Fine: I have a right to examine him on that. 
Mr. Wormington: In the second place, the presence or 
absence of any criminal charge is totally imma-
page 149 ~ terial, in my opinion, and I so submit to the Court. 
To inject that issue before the jury is prejudicial 
to the .defendant, and is irrelevant, and should not be ad-
mitted. · 
The Court: I am going to sustain the objection to that, 
because the only inference that could be drawn from the lin,e 
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of questioning having to do with the criminal responsibility 
would be that the action of the plaintiff in failing to get a 
criminal warrant constituted some sort of admission that 
plaintiff had no case. I do not think that sort of thing ought 
to go before the jury. -The only issue here is what has been 
said by the plaintiff-thi;it is, the actual words that the plain-
tiff may have said. Whether or not they constitute an ad-
mission would have no part in the examination of what was 
or was not said, or what was meant by what was said, unless 
there was some ambiguity to it, and I do not see it here. I 
think. the admission of any evidence having to do with the 
criminal prosecution, or lack of it, is too remote, so I sustain 
the objection. · 
Mr. Fine : I note an exception, if Your Honor please. 
(The trial was then resumed in the presence of the jury.) 
The Court: Gentlemen of the jury, a:hy questions having 
to do with the issuance or nonissuance of a crimi-
page 150 ~ nal warrant, or anybody seeking or failing to seek 
to get a criminal warrant growing out of this 
acrrident, has nothing in the world to do with this case, and 
you are to disregard any testimony to that effect. 
By Mr. Fine: 
Q. Mr. Washburn, did I understand you to say, sir, that 
in your discussion with Mrs. Dana .she told you that she looked 
both ways¥ · 
A. That is right. 
Mr. Fine: Thank you very much. 
EV A JOHNSON WASHBURN, 
called as a witness on behalf of the defendant, having been 
first duly sworn, testified · as follows : · 
Examined by Mr. Wormington: 
Q. Mrs. Washburn, what is your full name? 
A. Eva Johnson Wash burn. 
Q. You, of course, as I understand, are the wife of the 
gentleman that just testified? 
A. Yes, I am. 
Q. And the mother of the defendant here¥ 
A. Yes. 
Q. Robert Washburn. Mrs. Washburn, you, like your hus-
band, did not witness the accident, did you? 
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page 151 r A. No, I didn't. 
·Q. You know nothing firsthand as to how the 
accident occurred¥ 
A. No. 
Q. When to your knowledge did you first see Mrs. Dana 
after the accident¥ 
A. The next night after the accident. 
Q. The night following the accident¥ 
A. Following the accident. 
Q. Where did you see her¥ 
A. In DePaul Hospital in Norfolk. 
Q. Was anyone with you at the time you saw her¥ 
A. My son and my husband and myself¥ 
Q. Was Mr. Dana there¥ 
A. No. 
Q. Did Mrs. Dana have any conversation with you, or with 
anyone else in the group that you overheard, if not with you, 
pertaining to how the accident occurred¥ 
A. I told her that I was very sorry the accident happened. 
She said, "Mrs. Washburn, I don't want you or your husband 
to feel badly about it." She said, "I looked both ways, did 
not see a car coming, and I must have walked rig·ht into hi.m.'' 
She said, "It was all my fa ult. '' 
Q. Following this visit did you see Mrs. Dana at any future 
time? , 
page 152 r A. Yes. In 3.Pproximately two weeks we went 
to see her again one Sunday afternon, my husband 
and myself. 
Q. Was your·son with you¥ 
A. No, he wasn't that day. 
Q. Where did you see her Y 
A. In the Norfolk hospital. Q. Where you had seen her before¥ 
A. Yes. 
Q. Was anyone with her at that time other than your hus-
band and yourself¥ 
A. No. 
Q. Was Mr. Dana there¥ 
A. No. . 
Q. Were any statements made by Mrs. Dana at that time 
concerning the accident? 
A. She still told us that she did not want us to feel badly, . 
because she did not feel like it was his fault, that she felt like 
it was her fault. 
Q. Mrs. Washburn, did you see her subsequent to that; any 
time after that? 
R. E. Washburn, an inf ant, etc., v. Mary Coleman Dana 79 
Eva J ohnsor,, Washburn. 
A. She came to our house after she was released from 
the hospital, she and her husband. 
Q. Were you present when she and her husband came T 
A. I was. 
Q. Did you hear the conversation, if any, that 
page 153 ~ took place between her husband and yours T 
A. I heard it all. 
Q. What was the gist of that conversation, or the exact 
words if you know f 
A. Well at :first it was just a conversation about the weather 
and just how she felt. Then he brought out a paper and 
wanted us to sign it.· I did not see the paper. My husband 
read it, saying that she did not know that she had admitted 
. · saying anything about the accident; she did not remember 
it; and· wanted us to sign it, but we did not sign it. 
Q. Did Mr. Dana give any explanation to you or to your 
husband as to why he wanted it signed T 
A. No, he didn't. 
Q. Did you sign itT 
A. No. 
Q. Did your husband sign it T 
A.No; 
Q. What happened after you and your husband refused to 
sign iU 
A. He left. 
Q. ·who is he! 
A. Mr. Dana left. 
Q. How about Mrs. Dana T 
A. They both left. 
Q. Did you see her any more after that until 
page 154 ~ this morning at the trial, so far as you know? 
- A. No, I didn't. 
Mr. Wormington: You may inquire, Mr. Fine. 
CROSS EXAMINATION. 
Bv Mr. Fine: 
·Q. As I understand it, she told you that she did look both 
ways? 
A. She told me she did look both ways and she did not see 
a car coming. 
Q. But she looked f . 
A. She said .she looked but she did not see it coming. 
Q. When you talked with .her a.bout that were you talking 
about trying to effect. settlement! 
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A. No, I wasn't. 
Q. Do you know why she was talking about that¥ Were 
you concerned about it Y 
A. No. I was more concerned about how she felt at the 
time. . 
· Q. You ·never did see the accidentY 
A. No, I never saw the accident. 
Mr. Fine: That is all. 
page 155 r ROBERT EDMOND WASJIBURN, 
the defendant, having been first duly sworn, testi-
fied as follows: 
Examined by Mr. Wormington: 
Q. You are Robert Washburn f 
A. Yes, sir, I am. 
Q. You are single, 19 years of age, and live with your par-
ents, do you not Y 
A. That is correct. 
Q. What is your present occupation, Mr. Washburn Y . 
A. My present occupation is with the· City of Virginia 
Beach as a fireman. 
Q. In what particular capacity as a fireman Y What is your 
particular duty Y 
A. I am an engineer. I drive a pumper and an aerial truck. 
Q. You do whaU 
A. I drive a pumper. That is a twenty-eight foot ladder 
truck with a pumper on it that pumps water. ' 
Q. How long have you been in that occupation as a driver! 
A. Three months. 
Q. Before you were engaged in that occupation with the. 
city was any test necessary? 
A. Well, you have to have a driver's test on one of these 
long trucks. 
page 156 r Mr. Fine: I object to that as immaterial and 
irrelevant to this issue. 
The Court: I think that is too remote. · 
Mr. Wormington: We will not pursue it any further. 
By Mr. Wormington: 
Q. Mr. Washburn, at the time this accident occurred you 
owned the J eepster or Roadster, whatever they call it-of 
which various pictures have been shown Y 
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A. Yes, I did. 
Q. 4t the time the accident occurred did you have any of 
these side glasses, or whatever they call them, up Y 
A. No, sir. I did not even carry them in the car at the 
time of the accident. 
Q. This picture indicates that it was taken on February 
18, 1956. That is subsequent to the accident, isn't it¥ 
A. That is after the accident. 
Q. Shown here, what is that¥ 
A. That is a side curtain that is made out of clear plastic 
that you can see through. 
Q. Regardless of whether you can see through it or not, 
was that, or anything like it, on the car at the time the acci-
dent occurred Y 
A. No, sir. 
Mr. Fine: You want to introduce it¥ 
page 157 r Mr. Wormington: It is not necessary. 
Mr. Fine: Do you have any objection to my 
introducing it¥ 
Mr. Wormington: Yes, I do, because there has been no 
evidence that those were on there. Nobody has been able to 
place them on there. 
By Mr. Wormington: 
Q. Mr. Washburn, after the accident occurred did you have 
occasion to visit Mrs. Dana in the hospital¥ 
· A. Well, the night after the accident my mother and my 
father and myself went to DePaul Hospital and visited her. 
She told me that she was awfully sorry it happened. I told 
her the same. She said that she looked both ways and she 
just did not see anything coming, and she said that she thought 
it was all her fault, that she walked right into the side of it. 
Q. That was the night after the accident? 
A. That" was the night after the accident. That would be 
the 7th. 
Q. You, as I understand, were not with your parents when 
they visited her for the second time 7 
A. No, I wasn't. 
Q. Were you present or absent at the time Mr. and Mrs. 
Dana came to see your mother and father and tried to get 
them to sign this paper? 
page 158 r A. No; I was working that night. 
Q. You were not there Y 
A. That is right. 
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Q. Going back a short time before the accident-as I under-
stood, the accident occurred sometime in the neighborhood of 
7 :15 or 7 :30, approximately? 
A. · Between 7 :00 and 7 :30. 
Q. It was dark at the time, as I understand? 
A. It was. 
Q. Where had you started from 'l 
A. From the Fire Department. 
Q. From the Fire Department'l 
A. Yes .. 
Q. Had you had anything to drink 'l . 
A. No, sir. 
Q. That is, intoxicating to drink? 
A. No, sir. 
Q. Had nothing happened, what was your destination? 
Where were you planning to go 'l 
A. I was going on. the Shore Drive:, just the other side of 
the State Park. 
Q. For what purpose 'l 
A. Well, I was going to pick up a boy, and we were going 
to Norfolk to a show. 
· Q. Were you operating on any tight time sche-
page 159 r dule'l Did you have any time limit? . 
A. No. I had all night and the next day off. I 
wasn't in any hurry. · 
· Q .. Had you told the frien_d you were going to pick up when 
to expect you? . . . 
A. No SJ!ecmc time, no, sir. 
Q,. Were you alone in you.r automobile or did you have any-
one with you:? 
A. I was alone .. 
Q, Going back. for a. moment-you were headed north, I 
taike-it, toward Cape Henry? 
A. That is correct. 
Q~ Before the a~cident happened? 
A. Yes, sir. 
. Q: .. · Going back, perhaps, to,. we will say; the block between 
80th and 81st-
A. Yes, sir. 
Q .. -what fane were• you traveling in in thaot block? 
A. I was in. the outside lane .. 
Q. As you face north toward Ca.pe Henry is that your right 
or left lane? · ·· · 
A. That is my right lan.e:. 
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Q. The lane furthest from the center of the road Y 
A. That is correct. 
Q. What was your approximate speed in that general area Y 
A. It was approximately between 30 and 35. 
page 160 r Q. Just a split second or so before the acci-
dent happened did you vary your speed appreci-
ably? 
A. Well, I slowed down from 81st to 82nd Street. 
Q. What was the purpose of your slowing down? 
A. Well, when I got to 81st Street I seen a woman stand-
ing-a person standing there. I did not know who it was or 
what it was. I slowed down to at least 30 miles an hour. 
Q. That was when you got to 81st Street, you say? 
A. 81st Street. 
Q. You say that was to what speed? 
A. To at least 30. 
Q. What had your speed been just before that? 
A. Between 30 and 35. It was over 30, and I don't think 
it was more than 35, approximately. 
Q. Are you basing your estimate of speed on pure guess, 
or do you have $Orne other means of estimating your speed Y 
A. My J eepster has overdrive- · 
Mr. Fine: Don't lead him too much. 
A. -and when it gets to 30 miles an .hour it cuts into over-
drive, or if it gets down below 30 it cuts out of overdrive. 
By Mr. Wormington: 
Q. At what speed do these actions take place? 
page 161 r A. It goes out at 27 and in at 30. 
Q. Approximately where were you with refer-
ence to the intersectio·n of 81st Street when you first ·saw this 
lady up ahead that you spoke of? 
Mr. Fine: I object to the form of that question, if Your 
Honor please: "Approximately where were you on there 
when you saw hed" Ask him. 
The Court: I don't see any objection to that. 
Mr. Wormington: He has already said that as he was near 
81st Street-
Mr. Fine: He said approximately 81st Street. I would 
like to ask where was he when he first saw the lady. 
The Court: The question might be rephrased. 
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By Mr. Wormington: 
• 
Q. Where were you when you first saw this lady up ahead Y 
A. Approximately one carlength past 81st Street. 
Q. When you say "past," in what direction Y 
A. Past the center of 81st Street. 
Q. In what direction Y Is it north, east, south or west Y 
A. Headed north. · 
Q. Where was the lady when you saw her in that position Y 
A. She was standing in the center of 81st Street 
page 162 ~ going west and east. She was standing in the 
. middle of the road, and right on the edge of the 
highway. I would say the outside lane, right on the edge of it. 
Q. When you say ''edge,'' the edge in which direction Y 
A. She would be facing west. She was standing right on 
the edge of the outer lane, just off the highway. 
Q. When you speak of the highway, what are you speaking 
of? 
A. That is the two lanes heading north . 
. Q. Of what street Y 
A. Atlantic Avenue. 
. ;Q, Where was she with reference to the center line, real or 
imaginary, of 82nd Street Y 
A. The center line, she was right about in the middle. 
Q. What was she doing when you saw her, if anything? 
A. She was motionless, standing still. · 
Q. Facing in what direction, if you know? 
A. I don't remember. 
Q. You don't recall Y · 
A. No, sir. 
Q. As I understand, at that time you were approximately 
a carlength north of the intersection of 81st Street. Is that 
correct? 
page 163 ~ A. Yes, sir. . 
Q. What action did you then take Y 
A. When I got within about 50 feet of her-this is approxi-
mate-I went just slowly into the passing lane. 
Q. And that time when you were within approximately 50 
feet of her and went slowly to .your left-
A. That is the passing lane. 
Q. -where was she th1,m Y 
A. Still motionless, standing still. 
Q. In the same or a different location Y 
A. The same spot as when I :first saw her. 
Q. What did you do then when you were about 50 feet awayY 
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A. I moved my car to the passing lane and slowed down. 
When I got right up along about broadside of her I caught 
a glimpse of her and she had moved. I did not see her move, 
but she had moved right next to where my car was. I swerved 
to the left because I thought I might hit her, and that is when 
I heard the thump against the wheel, and I stopped on the 
westhand side of the street. 
Q. At the time you started cutting to your left when you 
estimate you were about 50 feet from her, what was her lo-
cation then? 
A. She was still motionless, in the same spot. 
Q. At that time was there any other north-
page 164 ~ bound car abreast of you or ahead of you? · · 
A. No, sir, !lone at all. 
Q. Were you conscious of any northbound car behind you? 
A. No, sir. 
Q. Do you know whether one was back there or not? 
A. No, sir. 
Q. Was there anything from the time. you saw her first, 
which I understand was when you were about a carlength 
north of the intersection of 81st Street-up until the time the 
accident occurred was there anything between your head-
lights and this lady to obstruct her view of your headlights? 
A. No, sir, not a thing. 
Q. Were your headlights on? 
A. Yes, sir. 
Q. Were they on high or low? 
A. High. 
Q. On high beam? 
A. Yes, sir. 
Q. Did you shift them down to low beam? 
A. Down, and back up to high. 
Q. What was that for? 
... 
A. That was to make sure that there was someone standing 
there. 
Q. Were there any vehicles heading south? 
page 165 ~ Mr. Fine: I object to that. He said there was 
none. He answered that south or north there 
were no other vehicles involved at that time. 
The Court : I think the question is proper. 
By Mr. Wormington: 
Q. Were there any southbound vehicles approaching or in 
the vicinity at the time either before, during ar after the acci-
dent? ~ 
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A. Not that I recall. 
Q. You do not recall whether they were there or noU 
A. No, sir. 
. Q. What was your attention on or directed to at the time 
you shifted from the right to the left lane T 
A. The person standing beside the road. 
Q~ As you shifted where was shef 
A. She was still motionless. I never seen her move. 
Q. In making that shift from the, right to the left lane was 
it a sudden or gradual movement? 
A. It was very gradual, just as if I was going to pass a car. 
Q. After you completed the movement and got. in the left 
lane did you see her still at the eastern edge of the highway¥ 
A. Yes, sir. She was still motionless. I never seen her 
move. 
page 166 r Q. Was there anything at that time to obstruct 
her view of your car or its lights Y 
A. No, sir, not that I could see. 
Q. What was the approximate distance then between the 
right side of your car and where she stood, projecting the 
right side of your car up ahead to a point where it was-
A. When I got right along abreast of her T 
Q. No. After you had shifted into the left lane and com-
pleted that ,movement, and you saw her as I understood stand-
ing on the eastern edge of the hard surf ace-
A. That is correct. 
Q. -in approximately the center of 82nd Street- assum-
ing that there had been no movement by her and you continued 
in a straight line down to a point opposite her, what would 
have been the approximate distance between the right side of 
your vehicle and the lady f 
A. At least 12 feet. 
Q. After you had completed that movement and saw her 
over there standing still, as you said she was, and you had 
gotten in the left lane, what did you do then Y 
A. Well, I did not see her any more until I got right next 
to her, and I caught a glimpse of her out the side. 
Q. Where was she then f · 
A. She was right up against the car then. 
Q. Where was your car with reference to the intersection? 
A. I was in the middle of the highway on the 
page 167 r passing lane at 82nd Street. . · 
car¥ 
Q. How far was she from the right side of your 
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A. I will say 2 feet. 
Q. Wb,at did you do when you saw her there Y 
A. I immediately turned to the left. 
Q. Did you jam on brakes? 
A. No, sir. 
Q. After you immediately cut to your left what happened? 
A. That was when I heard the thump and I knew that some-
one had walked into it, and I stopped on the lefthand side of 
~ro~ . 
Q. I was just going to ask you to describe the movements 
.of your car after that. . 
A. As soon as I heard the thump I swerved to the lefthand 
side of the road and gradually came to a stop about 25 to 30 
feet away. 
Q. 25 to 30 feet away from what? 
A. From the scene where she struck the automobile. 
Q. What did you do? 
A. I got out of the car and went back to see if she was hurt. 
About that time Mr. J·ennette came up. I asked him to go up 
and call the police and an ambulance. · 
Q. That is the investigator who has previously 
page 168 ~ testified Y · · 
A. He is on the M. P. squad. 
Q. After you heard the thump of the impact and you cut 
to your left and went across the boulevard, at that time was 
there any southbound traffic in the vicinity Y 
A. Well, a cat just passed there. I went in behind him. 
Q. As I understand, you went back to where she lay? 
A. That is right. 
Q. Describe her location in the street, if you can, with re-
ference to the intersection. 
A. Well, there are two lanes heading north, and there is 
a middle there. One part is cement and one part is asphalt. 
She was about 2 feet on the cement side. That is the outer 
lane; 2 feet from the center line. 
Q. 2 feet to· the east or to the west of that line 7 
A. To the east 7 · · 
Q. Toward the ocean Y 
A. That is right. 
Q. 2 feet to the east then of the boundary line between the 
right and left northbound lanes Y 
A. That is correct. 
Q. Where in reference to the center line of 82nd Street, 
approximately? 
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A. Approximately right in the middle. 
page 169 ~ Q. What action was taken then after you went 
back? 
A. She wanted to get up, but I asked her to lay still because 
I had had first aid training. So, she did. I asked her w~ere 
she hurt, and she said her leg hurt. So when the ambulance · 
got there they carried her to the Virginia Beach Hospital, and 
I followed them. . 
Q. You went on to the hospital Y 
A. I did. 
Q. Did you talk to the investigating officer there at the hos-
pital Y 
A. I talked to Mr. West there at the hospital. 
Q. Did you have any conversation at the scene of the acci-
dent with Mr. Dana? · 
A. I showed Mr. Dana where my car was parked, and told 
him I was the one who was driving it, that struck her. 
Q. He came to the scene before you left T 
A. That is right. I had someone summons him before I 
ever left. 
Q. Did you have any conversation with Mr. Dana there at 
the scene or at any later time concerning how the accident 
happened? 
A. At the hospital we talked. 
Q. What was the substance of that conversation? What 
statements, if any, did you make to him Y 
A. I told him, just like I told you all, how it 
page 170 ~ happened. He said not to worry about a thing, 
that he had· insurance to cover it all. He wanted 
to know if I had been drinking, or if I had been speeding, and 
I told him no. . 
Q. Did you make any statement to Mr. Dana about your 
speed? 
A. I told him that I was running between 30 and 35, and 
that when I got up to about 50 feet away from his wife I was 
going less than 30, because it just cut out of overdrive. 
Q. That was the statement you made? 
A. That was the statement I gave him and the police officer. 
Q. Did you make any statement to him that you were going 
over 35, or that you had slowed down to 35, or not T 
A. No, sir. · 
Mr. Wormington: Answer Mr. Fine. 
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CROSS EXAMINATION. 
By Mr. Fine: 
Q. Mr. Washburn, do I understand that this Jeep belongs 
to you? 
· A. That is correct. 
Q. And you were on your own business? 
A. That is correct. 
Q. At what time had you gotten off from work? 
A. Well, at that time I was working at the Nor-
page 171 ~ folk Shipbuilding & Dry Dock Corporation. We 
got off at 4 :30. 
Q. At what time did you leave your home? 
A. I left home about 5 :30, and stayed at the Fire Depart-
ment until approximately 7 :00 o'clock. 
Q. · Where is the Fire Department located? 
A. 20th and Arctic. 
Q. And this happened on 82nd Street? 
A. That is correct. 
Q. And you left there after 7 :00 or at 7 :00? 
A. Approximately close to 7 :00. 
Q. Either way, one way or the other? 
A. That is right. 
Q. And this happened, you said, at 7 :15? 
A. Approximately. · 
Q. So you traveled from 20th Street down to 82nd Street 
in approximately 15 minutes? 
A. Anywhere between 7 :00 and 7 :30. I am not sure ex-
actly. 
Q. You said between 7 :00 and 7 :30. Do you want to make it 
7:30? 
A. I don't have any set time as to when it happened. 
· Q. All right. You did see this lady, Mrs. Dana, i~ the 
middle of the street? 
A. I did. 
Q. And she was at that time situated and stand-
page 172 ~ ing motionless between the first and second lanes 
· of travel going in the direction northwardly? . 
A. No, sir. I said she was standing on the edge of the 
road-the outside lane. 
Q. On the edge of the outside lane? 
A. I am heading north. There are two lanes going north. 
She was standing o:ri the cement side, which would be on the 
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east side, in between 82nd Street-the center of 82nd Street. 
Q. That is north in that direction, and that is south, and 
that is west, and that is east (indicating on diagram). This 
is one lane, two lanes; three lanes, and four lanes. Show me 
just exactly where she was when you.first saw her. 
A. This is heading north Y . 
Q. This is south, and this is east, and that is west, and that 
is 82nd. 
A .. East would be over on the ocean side. 
Q. That is right. 
A. This is 82nd Street here. 
Q. That is right. 
A. She was standing approximately right here. 
Q. Will you put an X there Y 
A. (Does). . 
· Q. And you were traveling on which lane Y 
A. When I first seen her I was in this lane (indicating). 
Q. Put your car right in there. 
page 173 ~ A. (Marks). 
. Q. Now in that position, as you have described 
it, did you ever see her move out of there Y 
A. I never seen her move. · 
Q. You never did see her any more Y 
A. No, sir. 
Q. Then, as I understand, you moved to the second lane Y 
A. That is correct. 
Q. The way you have it, yoli have that parallel with that 
street right there. 
A. That was practically where she was. . : 
Q. And you saw her, as I understand it, approximately 
285 feet away? 
A. That is correct. . 
Q. If your car was about 15 feet ·from 81st Street Y 
A. That is right. 
Q. You never did see her any more Y Yon never did see 
her move out of that place Y 
· A. I never did see her move. 
Q, When you heard a thump, as I understand, you turned 
your vehicle to the lefU · · 
A; That is right. 
. Q. When yon turned your vehicle to the left you 
page 174} turned from the second lane of travel to the third 
· ,and· fourth and went over on the lefthand side·Y · 
A. That is true. · · · · · 
R. E. Washburn, an infant, etc., v. Mary Coleman Dana 91 
Robert Edmond Washburn. 
Q. Will you take this and show how you did thaU 
A. I was in this lane right here. I went right over here 
just like that (indicat'ing). 
Q. And you stopped down here about 115 feet down Y 
A. No, sir. 
Q. Didn't you stop in front of Mr. Boyd's home Y 
A. Not that I recall. It was between 25'and 30 feet. 
Q. Mr. Boyd is in error if he said you stopped in front of 
his house? 
A. That is his story. 
Q. Isn't Mr. Boyd's house the third house from the corner? 
A. I don't know Mr. Boyd. 
Q. Did you stop at the first house, or second house or third 
house? · 
A. I don't recall any houses. . 
Q. You are not in a position to say, as I understand it, 
because you never have seen this lady move out into the road Y 
A. That is correct. I never have seen her move. 
Q. You only saw her that one time? 
A. I seen her twice, but she wasn't moving either time. 
Q. The first time you saw her was when you 
page 175 ~ were 285 feet from there? 
A. Yes. 
Q. And the second time you saw her was when Y 
A. When I cut into the passing lane. 
Q. Where was she then Y 
A. She was still motionless. 
Q. Would you put down where she was the second time Y 
A. The same spot. 
Q. She was right there the second time Y 
A. That is the only time I seen her. 
Q. When you saw her then you were in the second lane Y 
A. That is true. 
Q. You are sure of that? . 
A. I am sure of that. The last time I seen her I was right 
next to her. 
Q. You were traveling in the second lane at that time and 
you were abreast of her then Y · 
A. That is true. 
Q. You were traveling about 30 miles an hour? 
A. That is correct. 
Q. She was a distance then from you of at least that lane of 
travel, which is 10 feet wide Y 
A. Approximately 10 feet. 
---
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Q. 10 feet wide, and you were going 30 miles an hour? 
A. That is true. 
page 176 ~ Q. How in the world could she run into the side 
. of your car if you were going 30 miles an hour 
and she was 10 feet away, unless she ran about 30 miles an 
hour to catch up with you? 
A. I don't know. 
Q. You don't know thaU Isn't that inherently impossible, 
if she is 10 feet away off the road and you are in the second 
lane of travel, and you saw her then, for her to get to the back 
of your car? · 
A. I said I did not see her move? 
Q. You did not see her move? 
A. That is correct. 
Q. Then as I understand it, you never did apply your 
brakes? 
A. That is true; I didn't until after I had hit her. 
Q. And you did have your brights lights on? 
A. I did. 
Q;. And you did see her plainly? 
A. I did. 
Q. Did you· ever blow your horn? 
A. No, sir. 
Q. As I understand you; sir, there were no other cars in 
front of you? 
A. Not that I saw. 
page 177 ~ Q. There were no other cars coming in the op-
posite direction to block your view? 
A. That is right. · 
Mr. Fine: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Wormington: 
Q. The 10 foot distance that I spoke of, and Mr. Fine picked 
up, was a lateral distance, as I understand? 
A. Yes, sir. 
Q. What was the total distance the last time you saw her 
over there on the eastern edge of the hard surf ace as the crow 
flies from where your car was to where she was? 
· A. Approximately· 20 feet. 
Mr. Wormington: We rest, Your Honor. 
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Mr. Fine: May it please the Court, I wish to introduce this 
sketch in evidence. 
(Received and marked "Plaintiff's Exhibit 10. ") 
• • • • • 
Mr. Wormington: If Your Honor please, I would like to 
renew my motion to strike. I gather that the Court is of 
the same opinicm as before, and will overrule it. Am I cor-
rect~ 
page 178 ~ The Court: That is correct. 
Mr. Wormington: Note my exception . 
• • • • 
.. 
page 184 ~ 
• • • • • 
Mr. Wormington: The defendant objects and excepts to 
the action of the . Court in granting any instructions to the 
plaintiff on the ground that the plaintiff was guilty of contri-
butory negligence as a matter of law and is not entitled to re-
covery. 
The defendant objects and excepts to the action of the Court 
in granting Instruction P-4 as amended, on the ground that 
the sole proximate cause is not a proper and fair statement 
as to express properly the law of contributory negligence. 
The defendant excepts and objects to the action of the Court 
in granting Instruction P-6 on: the same ground set forth for 
the objection to P-4. P-7, the same objection as to P-6. P-8, 
the same objection. · 
The defendant objects and excepts to the action of the Court . 
in refusing Instruction D-2 as offered, on the grounds that the 
proper interpretation of Code Section 46-244 certainly im-
plies or directly asserts that is is the duty upon a 
page 185 ~ pedestrian to cross not down the middle of the in-
tersection side street, but rather in the extention 
of the curb lines or sidewalks . 
• • • • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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